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" that 1 is not the chief ator, but ane that i is tOncerny Accefſary what, 
OF in, the felony by Ro UTEP ard, or receipt." ws a Te 
4. "i the higheſt capital offence, nail by 4 high treaſon, "2B 
there are no aeceſſaries, neither before not after; for the jn In the highef 
cConſenters, aiders, abetters, and knowing WN and offence, no ac - 
We comforters of traytors are all principals. 1 Hale's Huff. bi 3: —_ 
But Jet as to the courſe of proceeding, it bach been, ed 
indeed ought to be the courſe, that thoſe who did aftually 
commit the very fact of treaſon, mould be firſt tried, be- 
fore thoſe'that are principals in'the ſecond degree; "becauſe 1 
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- otherwiſe this inconvenience might follow, that the prin- N ; | 
4 cipals i in the ROE dep . might be convicted, and yet the W 


| principals. in the ee 7 be acquitted, which 
would be abſurd, fell J 5 d 852 
23. In caſes e Ts not capital, as in petit © 
2 9e tre Poe 2 acceſſaries; 4 the 11 Tn the loweſt | 
aries before are in ame degree as principals ; and ac- offences, no ges 
ceſſaries after, b receiving eon ers, cannot be in law riss. LL. 
under any penalties as acceflaries, unleſs the acts of pan 
liament that induce thoſe. penalties do expreſly extend ta oy 8 f 
| receivers or comforters, as ſome do. 1 H. E. 613. x 
: It remains therefore, that the 3 of this title Accetſatie on'y " 
of acceſſaries refers. only to felmias, whether: by the com- 5 ; 
mote 12 act of parlament. 
, * hich. Lord Cate. obſerves generally, Acceſſaries im- 
that when ence. is felony, either by the comi * in felonye 
law, or b «ly all acceſſaries b before and 
are jc included. Inft.s5 | Eos 
ol. I, 5 6. But 


' 


- | Keeeffarievinfe- 6. But as to felonies by act of parliament, Lord Hal- | 
lonies by ſtatute, qiſtinguiſhes thereupon as follows: Regularly (he ſays) if 
| an act of parliament enact an offence to be felony, tho” it 
mention nothing of acceſſaries before or after, yet gs 
and conſequentially thoſe that counſel or command the of- 
fence, are acceſſaries before, and thoſe that knowingly 
receive the offender are acceſlaries after. 1 H. H. 613. 
But if the act of parliament that makes the felony, in 
expreſs. terms comprehend acceſſaties before, and make 
no mention of acceſlaries after, namely, receivers or com- 
forters, there it ſeems there can be no acceſſaries after; 
for 1he expreſſion of procurers, counſellors,” or abettors, 
all which import acceſſaries before, make it evident, that 
the law-makers did not intend to include acceſſaries after, 
; 8 which is an offence of a lower degree than acceſſaries 
| ; befoge.. 1 H. H. 614 © © > ; 1 5 
| | And altho' it be generally true, that an act of parliament 
1 I creating a felony, renders confequentially acceſſaries before 
lj and after within the ſame penalty, yet the ſpecial penning 
of the act ſometimes varies the caſe : Thus the ſtatute of 
3 H. 7. c. 2. for taking away women, makes the taking. 
away, and the procuring and abetting, yea and wittingly 
| receiving alſo, to be all equally principal felonies, and ex- . 
0 15 cluded of clergy. Again, the ſtatute of 27 Eliz. c. 2. 
1 makes the coming in of a jeſuit tregſen, the receiving or 
| relieving of him feloay, the contributing of money to his 
"1 1 relief a præmunire. So that acts of parliament may di- 
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=_— verſify the offences of acceſſary or principal, according to 
the various penning thereof, and fo have done in many 


Caſes. 1-H. H. 614, 615. „ C 
Hon far acceſ- + Alſo a ſtatute excluding the principals from the be- 
faries by ftatute nefit of clergy, doth not thereby exclude the acceſſaries 


3 theif 1, Tore or after; neither doth a ſtatute, excluding the acceſ- 
ſaries, thereby exclude the principals. 2 Haw. 342. 
. Of acteſaries before the faz. 


Acceſſarybeſore. An 772 before the fabt committed, is he that being ab- 
| | ſent at the time of the felony committed, doth yet procure, © 
Counſel, command, or abet another to commit a felm m. 

. Being abſent at the time of the felony committed] For if he 

is preſent, he is not an acceſſary, but a principal. 

So alſo, if divers come to commit an unlawful act, and 


W P be preſent at the time of the felony committed, tho? one of 
1 them only doth it, they are all principals. Halt's Ph 215. 
= 


ect, altho' he appreben« 
ieegligence he is puniſhable b 
as P!. 216. 2 Haw. 31 3. 
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Yo if one prefent move the other to ſtrike z br if one pre- 


if ſeveral perſons ſet out together, or in ſmall par- 
ies, upon one common deſign, be it murder or other 


eeiony, or for any other purpoſe unlawful in itſelf, and each 
Wt aketh the part afligned him; ſome to commit the fact 

others to watch at proper diſtances and tations to prevent 
a ſurprize, or to favour (if need be) the eſcape of thoſe 


[who are more immediately engaged: they are all, provided 


the ſame common end; and the part each man took tend- 


| 2 ed to give countenance, encouragement, and protection to 
ne whole gang, and to inſure the ſucceſs of their com- 
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7 : 


But if one came caſually, not of the confederacy, tho 


de hindered not the fuk he is neither principal flor des 
end not the felon; but for his 
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Alſo in ſome caſes, even a perſon abſent may be prin- 
Cipal ; as he that puts poiſon into any thing to poiſon an- 


Y other, and leaves it, tho" not preſent when it is taken: 


And ſo it ſeems all that are preſent when the poiſon is ſo 
infuſed, and conſenting thereunto. Hale's Pl. 216. 


diverſities: As, 


him and robs him, the perſon commanding is not acceſ- 


| performed without any robbery. Dait. c. 16. 
But if the command had been to beat him, and the pany 


; | commanded doth kill him, or beat him fo that he diet 


| thereof ; the perſon commanding ſhall be acceſſary to the 


Alt to be done, ſhall be adjudged acceſſary to all that ſhall enſue. 
xpon the ſame evil add, but not to any other diſtinꝭ thing. As 
| if ons command another to ſteal a horſe, and he ſtealeth an 
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ent did nothing, but yet came to aſſiſt the party if needful; : 
0 | bis weapon to the other that ſtrikes: for ; 
1 2 aiding, abetting, or comforting. 1d. 216. 
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9 (1.) When the principal doth not accompliſh the fact aloge- 

= her in the ſame ſort, as it was beforehand agreed between 
bim and the atceſſary. And therefore if one commands an- 
other to lay hold upon a third perſon, and he lays hold upon 


BF 2 | © + an 


e. 


the fact be committed, in the eye of the law preſent at it. | 
Por it was made a common cauſe with them; each man 
operated in his ſtation at one and the ſame inſtant towards 


y fine and impriſonment, 
Procure, counſel, command, or abet] But here note ſome 


| fary to the robbery; for his command might have been 


= murder: for it is a hazard in beating a man that he may 
| die cherer, D , een, 


(a.) He that conn counſalth my eviler wilewfal 


3 


— 


. r n nor — — — — —— 
you — — — — — 3 4 —— 
£ * * ated as Dan — aps * ” m 
1 _ *. — - — — — mY — 4 py — 3 4 
- I — * . —— — —— ” - — 
% — 
* 


— — — 


. . —— IE rs 


— Sew Wn 


— — — 

— — . — — —— — 

— — 3 Dn ne eee rents 
7 8 is — — 

— 1 ——————— — — k 

— — 1 — OE FEET — — 
h 2 a 
5 3 


—— 


— 


. 
1 
114 
5 Fe 
1 

i 

14 
1134 
with 
„ 
q ' 


time, or in anather place, or in anather ſort tha 
manded or counſelled, yet here ſuch-perſon commanding or coun- 
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ox; or to rob a man by. the highway of his money, and 


he robs him in his houſe of bis plate; or to burn ſuch a 
are other eng felonies than he.commanded to be done, 
and therefore he ſhall not be adjudged acceſſary to them. 
N 12 199 15 

(3-). But if a penſon commit the ſame fetony 
did command or. counſel to be done, 55 ao 

| not 
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43 


,. which another 
th it at anather 
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ſelling all be accefſary. As if he doth counſel to kill a 
man by poiſon, and be kills him with a dagger; or to kill 
him by the highway, and he kills him in his houſe ; or to 


Kill him one day, and he kills him on another day; in theſe iN 
and the like caſes, he ſhall be acceſſary. Dalt. c. 161, 
(.) Thoſe offences. which in the conſiruction of law are ſud- Wl 


den and unpremeditated, cannot have any acceſſaries before. 
As killing a man by miſadventure, in his own defence, or 


manſlaughter : For in ſuch caſe there cas be no procu- 
ring, counſelling, commanding, or abetting, But there 


may be acceſſaries after, 1 H. H. 616. 


* * 2 


(5. ) Tt ſeems to be generally. agreed, that 


® 4 £ 


(6.) Alſo if a man counſels or commands another to 
kill a perſon, and before he hath killed him, he who coun- 
ſelled or commanded it, repents, and countermands it, 


charging him not to kill him, and yet after he doth kill 
him; here ſuch perſon countermanding ſhall not be ad- 


judged acceſſary to the murder: For, generally, the law 


adjudgeth no man acceſſary to a felony before the fact, but x 
ſuch as continue in that mind at the time that the felony 


is done and executed. Dali. c. 161. 


5 * 


(7. ) But if a perſon adviſe a woman to kill. her child | ; 


as ſoon as it ſhall be born, and ſhe kill it in purſuance of 
ſuch advice; he is an acceſlary to the murder, tho' at the 
time of the advice, the child not being born, no murder 
could be committed of it: For the influence of the felo- 
nious advice continuing till the child was born, makes 
the adviſer as much a felon, as if he had given his adyice 
after the birth. 2 Haw. 315. 7  trabiarntt 
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ber ſert than, was c- 


| W 
.) It ſeems to be generally agreed, that be who barely Þ 
conceals a fon, ich he invs to be intended, 5s guilty nh 
of a miſpri/ion of felony, and ſhall not be judged. an acceſſary ; i 
for this is not proeuring, counſelling, or abetting. 2 Haw. Þ 

317+, | | | 


one's houſe, and he burneth, the houſe of another: Theſe Wl 
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r . cb , lere « peron eus the 7. We 
Jony * be committed by: another, reliever, Ku s 


fins Be 


1 xe | £6 61. e723: 
= ps the felony te be dee e There can hes no 
doubt, but that it is neceſſary that the receiver have no- 


[tice of the felony, either expreſs or implied, and ſo to 


lony. Haw. 3 16 
felonies, 0 1 in thoſe felonies, where by the law judgment 
Y petit larceny. 1 H. H. 618, 


conceal an offender guiliy of any common treſpaſs, or in- 
eerior crime of the like nature, tho he know him to have 
cen guilty, and that there is a warrant out againſt him, 
Met he is not an acceſſary to the offence; but perhaps in 
ſuch caſe he may be indictable for a contempt of the law, 
in hindering the due courſe of rer ra 2 Haw. 311. 
| Relieves, comforts, or aſſſts the. felon}, In, the explication 
of theſe words ſeveral things are-confiderable-5* . *;. 


known to be a felon, in order to hinder his being appre · 
hended, or tried, or ſuffering the puniſhment to which he is 
condemned, is ſufficient to bring a man within this deſcrip- 


= 2fliſts him with a. horſe to ride away with, or with money 
tor victuals:to ſupport him in his eſcape. 2 Haw. 317. 
(2.) But if a man knows that a perſon hath committed 


an acceſlary, but it is a miſpriſion of felony, for which 


impriſoned. 1 H. H. 618. 4:34 
183.) Alſo if a man ſees another commit a ue but: con- 

fents not, nor yet takes care to apprehend him or to levy hue 
and ery after him, or upon hue and ry levied doth not purſue 
him; this is a neglect puniſhable by — an a 
but it doth not make him an acceſſary. 1 H. H. 618, 

(4+) In like manner, if one — 2 ne 

to a perſon's houſe before he be arreſted, and ſu dal 
him to eſcape without arreſt, knowing him to have com- 


3 a I, his doth 17 make him e 3 — 
f 3 . 5, . ; 


J. This as hath been ſaid, holds place only i in 
ſof death regularly ought to enſue; and therefore not in 
And therefore if a perſon do barely receive, comers or 


tion, and make him acceſſary to the felony; as where one 


a felony, but doth not diſcover it, this doth not make him 


he may be indicted, and upon his conviction fined and 


be laid in the indictment, that the receiver inet that the 
perſon received by him, had committed the principal ſe⸗ 


(J.) General Po an aſſiſtance whatſoever given to one , 
lo 
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he take money of the felon to ſuffer him to eſcape, this makes 


him acceſlary : And ſo it is if he ſhuts the fore door of his 
houſe, whereby the purſuers are deceived, and the felon 


| hath opportunity to eſcape, this makes him an acceſlary ; 
for here is not a bare omiſſion, but an act done by him to 


accommodate the felon's eſcape. 1 H. H. 619. 


. + 
o 


(5.) Alſo it ſeems to be ſettled at this day, that wh 555 


ever reſcues a felon from an arreſt for the felony, or vo- 


luntarily ſuffers him to eſcape, is an acceſſary to the fe- 
lony. 2 Haw. 318. . Me 85.15 
66.) But if a felon be in priſon; he that relieves him 


with neceſſary meat, drink, or cloaths, for the ſuſtentation 
ef life, is not acceſſary. 1 H. H. 620. | 


* 


(7+) So if he be bailed out; it is Jawful to relieve and 
maintain him, for he is ſtill in ſome ſort in cuſtody, and 


is under a certainty of coming to his trial. 1 H. H. 620. 


(8.) But if a felon be in goal; for a man to cõnvey in- 
ſtruments to him to break priſon to make an eſcape, or to 


bribe the gaoler to let him eſcape, makes the party an acceſ- 
ſary; for tho' common humanity allows every man to afford 
ſuch perſons neceſſary relief, yet common juſtice prohibits all 


unlawful attempts to cauſe their eſcapes. 1 H. H. 621. 

(9.) The ſending a letter in favour of a felon, or adviſing 
to labour witneſſes not to appear, makes no acceſlary ; but 
it is a high contempt. AHele's Pl. 2119. 

(10) A man may be acceſſary to an acceſſary, by the 
receiving of him knowing him to be an acceſſary to felony. 
1 H. Hi 022... W , os FOILS 

(11.) If a man hath s ſtolen, and he receives his 
goods again, ſimply, without any contract to. favour the 
telon in his proſecution, this is lawful; but if he receive 
them upon agreement not to proſecute, or to proſecute 


2 


faintly, this is theftbote, puniſhable by impriſonment and 
ranſom, but yet it makes him not an acceſſary; but if he 


take money of him to favour him, whereby he eſcapes, 
this makes him acceſſary. 1 H. H. 619. 
C12.) And if any perſon ſhall receive or buy ſtolen goods, 


knowing them to be ſtolen ; or ſhall receive, harbour, or 


_ conceal the thieves ; he ſhall be deemed- an acceſſary, and 


be tranſported for fourteen years. 3 V. c. . ſ. 4. 5 Am. 
c. 31. J. 5. 4 Geo, c. 11. And buying the goods at an 
undervalue, is a preſumptive evidence, that he knew they 
were ſtolen. 1 H. H. 619. 5 or hob 4 746 


- (13:)-1t ſeems agreed, that the law hath ſuch a regard to 
that duty, love, and tenderneſs, which a wife owes to her 
| kufband, as not to make her an acceſſary to felony by any 

receipt given to her huſband ; yet if ſhe be any way * 


: 


1. By 3 Ed. 1. c. 15. Thoſe who are accuſed of the re- Acceſſaries hom 
eit of. felons, or of commandment, or force, or of aid in far bailabde, 
lm dine, ſhall be bailable; but this' ſeemeth to be only vn, 
| where it ſtands indifferent whether the party be guilty or 
innocent: for if there are ſtrong preſumptions of guilt, it 
| ſeemeth that he is not bailable. 2 Haw. 102. | 
2. Whereaperſon is feloniouſly ſtricken or poiſoned in In what county | 
one county, and dies thereof in another county, the acceſ- d be tried. 
ſary may be indicted in the county where the death ſhall 1 
happen. 2 3 N 6. „ , „% is. 
Alſo, where a murder or felony ſhall be committed in 
one county, and the perſon ſhall be acceſſary in another 
| county, the acceſſary may be indicted in the county where _ 
he was acceſſary: And the judges of aſſize, or two of them, 
of the county where the offence of the acceſſary ſhall be 
committed, on ſuit ta them made, ſhall write to the 
| keeper of the records where the principal ſhall be con- 
victed, to certify them whether ſuch principal be attainted, 
convicted, or otherwiſe diſcharged; which he ſhall certify 
under his ſeal. 2 & 3 Bdo6oxl 240 fo qe in ne =5 - 
3. The aęceſſary may be indicted in the ſame indict- AvceMary and 
ment with the principal, and that is the beſt and moſt n 
uſual way; but he may be indicted in another indictment, ment. 
but then ſuch indictment muſt contain the certainty and 
kind of the principal felony. 1 H. H. 623. 8 
4. It ſeemeth that the acceſſary may be put to anſwer be- principal to be 
fore the principal hath appeared; but his plea cannot be tried firſt tries. 
before ſuch appearance, 8 he deſires it himſelf; age 
; 3 4 | | _ 


kes 

his 

on - 
lstion beſides that of a wife to her huſband, will exempt 

to be receiver of a felon from being an acceſſary to the fe- 

. = Jony; from whence it follows, that if a maſter receive a 

- eervant, or a ſervant a maſter, or a brother a brother, or 

even a huſband a wife, they are acceſſaries in the ſame 

manner as if they had been mere ſtrangers to one another. 

E 5 os ern er ea 

m WS (14) But if the wife alone, the huſband: being igno- 

N rant of it, do receive any other perſon being a felon ; the 

vite is acceſſary, and not the huſband. 1 H. H. 621, 

Id z.) But if the huſband: and wife both receive a felon 

d 5 knowingiy, it ſhall be adjudged only the act of the huſband, 

5 and the wife ſhall be acquitted, 1 H. H. 621. ; 

: - TV. How they are to be proceeded againſt. ö 
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n oe OT 58 
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he will put himſelf upon his trial, before the principal be 
tried, he may; and his acquittal or conviction, upon ſuch MMM. 
trial, is —4 2 Haw. 322. 1 H. H. 633. Bn 
But it ſeemeth neceſſary in ſuch caſe to reſpite judgment, 
till the principal be convicted; for if che principal be after a 
- acquitted, that conviction of the acceſſary is annulled, and 
no judgment ought to be given againft him: But if he be 
- acquitted of the acceſſary, that atquittal is good, and he 
| = ſhall be diſcharged. 'r H. H. 623, 62. 
Both tried by g. It ſeems to be ſettled at this day, that if the principal Wl 
one inqueſt. and acceſſary appear together, and the principal plead the ge- 
8 neral iſſue, the acceſſary ſhall be put to plead alſo; and that 
if he likewiſe plead the general iſſue, both my be tried by Wl 
one inqueſt ; but that the principal muſt be firſt convicted; 
and that the jury ſhall be charged, that if they find the prin- 
cipal not guilty they ſhall find the wy ee guilty. But 
it ſeems agreed, that if the principal plead a plea in bar, or 
abatement, or a former aquittal, the acceſſary ſhall not be 
forced to anſwer, till that plea be determined: for if it be 
found for the principal, the acceſſary is ee if againſt 
the principal, yet he ſhall after plead over to the felony, and 
Fg may be acquitted. 2 Haw. 323. 1 H. H. 624. 
Acceſſary mx Fd Anciently the acceſſary could not be tried, unleſs the 
e wr be Principal were attainted (3 Ed. 1. c. 14.) but by the 1 Ann. 
not attainted. lat. 2. c. 9. f. 1. If the principal be convicted, or ſtand 
_ mute, or peremptorily challenge above twenty of the jury, 
the acceſſary may be tried and puniſhed as if the principal 
had been attainted ; and this, altho*” the principal be ad- 
mitted to his clergy, pardoned or otherwiſe delivered be- 
a fore attainder. 8 o 
Receiver of fto- 7. But in the caſe of ſtolen goods, if the principal can- 
len goode MY not be taken, the buyer or receiver may be proſecuted as 
| the principal, for a miſdemeanor, to be puniſhed by fine and imptiſon- 
ment, or other ſuch corporal puniſhment as the court ſhall 
think fit, altho' the principal be not convicted; which 
ſhall exempt the offender from being puniſhed as acceſſary, 
if the principal be afterwards taken and convicted. 1 Ann. 
flat. 2. c. 9. J. 2. 5 Am. c. 31. ſ.6. And by the 29 
Geo. 2. c. 30. The buyer or receiver of ſtolen lead, iron, 
copper, braſs, bell-metal or folder, may be convicted, al- 
tho the principal hith not been convicted; and ſhall be 
8 tranſported "vi ers years. e een e a 
ee 2 a 8, It ſeemeth not reaſonable, Mr. Hawkins ſays, where 
| NN er a perſon is charged as acceſſary to more than one principal, 
more than one, to try him on the conviction of one, before all of them 
have appeared; becauſe hereby he' may be ſubject to the 
© hardſhip and hazard of two trials for his life for the ſame 
| ER VV offence, 
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roneouſly at- 
tainted. 


be i rence, which is contrary to the general courſe, of the 
eit a man be indifted as 'acceſſary to two or more, 
t, . the jury find him acceſſary to one, it is a good ver- 
er , and judgment may paſs upon him. Ff. 8 CESS 
nd And ur a e the court in their diſcretion (Sir Michael | 
be hier ſays) may arraign him as acceſſary to ſuch of the 
he ſcivals who are convicted; and if he be found guilty as 
5 aeſſary to them or any of them, * ſhall paſs up- 
al n bim: But on the other hand, if he be acquitted, that 
e- quittal will not diſcharge him as acceſſary to ROT 
at nd when they come in and are convicted and attainted, 
it judgment of 'outlawry paſſeth againſt them, he may | 
13 - arraigned de novo as acceſſary likewiſe to them. Altho' 
N- WS is the ſafer courſe (according to lord Hale) to reſpite the _ 
ut Wrraignment of the acceſſary, till all appear or are out- 
/ ͤ—éʃ—1.ʃ4 | 
ve 9. If the principal be erroneouſly attaint, yet the aC- Caſe where the 
e Mary ſhall be put to anſwer, and ſhall not take advantage principal is er- 
i: r the error in that attainder ; but the principal reverſing 
1d e attainder, reverſeth the attainder of the acceſlary. 
Ie But upon this, Sir Michael Faſter diſtinguiſheth as fol- 
n. pws : If the principal and acceſſary are joined in one in- 


! ˙ V 20G W_ IP 


istment and tried together, which ſeems to be the moſt 
ligible courſe where both are ameſnable to the court; 
here is no room to doubt, whether the acceſlary may not 
enter into the full defence of the principal, and avail him- 
ſelf of every matter of fact, and every point of law tending 
to his acquittal. For the acceſſary is in this caſe. to be 
conſidered as a partner in the ſuit, and this ſort of defence 
neceſſarily and directly tendeth to his own acquittal. Foe. 


„„ 22% | 
F But when the acceſſary is brought td his trial, after the 
conviction of the principal; it is not neceſſary to enter in- 
to a detail of the evidence on which the conviction was 
founded. Nor doth the indictment aver that the principal 
was in fact guilty, It is ſufficient if it reciteth, with pro- 
per certainty, the record of the conviction, This is evi- 
dence againſt the acceſſary, ſufficient to put him upon hit 
defence. For it is founded on a legal a that 
every thing in the former proceeeding was rightly and pro- 
perly tranſacted. But a preſumption of this Lind muſt, 
| as it ſeemeth, give way to facts manifeſtly_and clearly 

proved. As againſt the acceſſary, the conviction of the 
principal will not be concluſive ; it is as to him res inter 
alios acſd. Id. . 25 
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. bie perſon who was ſuppoſed to be murdered. is ill li- 


 Acceſſary ace. 10. If one perſon be indicted as principal, and another 


yadited a» ac- And if he be, he may plead his former acquittal in bar, fot | 3 


- ceſfary after. 13. And ſo it is, if he be indicted as acceſſary before, 


: ; yp % -_ . 
8 ' | 3 2 N 5 | $ > ; 
10  Acceſfary. _ 


And therefore if it ſhall come out in evidence upon 
the trial of the acceſlary, as it ſometimes hath and fre. 
quently may, that the offence of which the principal wa; 
convicted did not amount to felony in him, or not to that 
ſpecies of felony with which he was charged; the acceſſar 
may avail himſelf of this, and ought to be acquitted. Fofl. 365. 
And as in point of law, ſo alſo in point of fact, if it 
ſhall manifeſtly appear in the courſe of the acceſſary's trial, nl 
that the principal was innocent; common Juſtice ſeemeth 
to require that the acceſſary ſhould be acquitted. As ſup - 
poſe a man is convicted upon circumſtantial evidence, 
ſtreng as that ſort of evidence can be, of murder. Ano- 
ther is afterwards indicted as acceſſary to this murder; and 
it cometh out upon the trial by inconteſtable evidence, that 


PEP FRY ek - 


ving; in this caſe certainly the perſon indicted as acceſſary 
ſhall be acquitted. Or ſuppoſe the perſon to have been in 
fact murdered, and that it ſhould come out in evidence to 
the ſatisfaCtion of the court and jury, that the witneſſes 
againſt the principal were miſtaken in his perſon (a caſe of | 
this kind Sir Michael Fofter ſays he has known), that the 
perſon convicted as principal was not nor could poſſibly 
have been preſent at the murder. Id. 367, 368. | 


quitred may be as acceſſary, and both be acquit; yet the perſon indicted Wl 

eg a Prin as acceſſary may be indicted as principal, and the former 

acquittal as acceſſary is no bar. 1 H H. 625. 5 

Whether the. II. But if a perſon be indicted as principal and acquitted; 

principal a- lord Hale ſays, he ſhell not be indicted as acceſſary before: 
quitted may be N 
ceſſary before. Jt is in ſubſtance the ſame offence. 1 H. H. 626. | 

But Sir Michael Faſter obſerves upon this, that in the 

eye of the law, the offences of principal and acceſſary do 

ſpecifically differ; and if a perſon indicted as principal, 

cannot be convicted upon evidence tending barely to prove 

bim to have been acceſſary before the fact, which muſt 

needs be admitted, it doth not appear how an acquittal 

upon one indiatment can be a bar to a ſecond for an of- 

fence ſpecifically different from it. Fo/t. 362. | 

„ So if a man be indicted as principal, and acquitted; 

rincips) ae, he may be indicted ſſary after, for th Fences 

e wat ba y as ac ceſſary after, for they are offences 


% 


indicted as ac- Of ſeveral natures. 1 H. H. 626. 


Tt my and acquitted ; yet for the ſame reaſon he may be indicted 
be indidted as As accellary after, 1 H. H. 626. 


axceiſary af ter, . 


Indict- 


aagment of an acceſſary before the fact, taken 
from Cotes report of Lord Sanchar's, caſe, 9 Co. 


16. which, as the proſecution was by the kings 
6% Ppecial command, was. probably drawn by good 

7 : advice; and on which Robert Creighton, eſquire, 
ia, Lord Sanchar of Scotland) was convicted and 
eth e hanged; vs. 5 ON 
— Middleſex. H E jurors do Wares for the lord the king 
no- ES. upon their oath; That whereas Robert Car- 


hat | on aforeſaid, yeoman, not having Ged before their eyes, 1715 
li- uced by the infligation of the devil, the eleventh day of May 
Ay the year of the reign of our lord James by the grace of God of 
in ngland, France, and Ireland, #ing, defender of the Pa, and 
to RR forth, the tenth, and of Scotland the forty-fifth, at London, 
les at is to ſay, in the pariſh of St. Dunſtan in the Weſt, and 
of the ward of Farringdon without London aforeſard, &c. 
he | ith force and arms, &c. felonioufly and of their aforetbought 
ly | alice, in and upon one John Turner then and there in the 


er rd fray, and the aforeſaid Robert Carliel à certain gun 


ed RE tormentum] called a pijtel, 75 the value of 58. then and there 
er charged with gunpowder and a leaden bullet, which gun the 
i Robert Carliel in his right hand then and there had and 
|; ld, in and upon the aforeſaid John Turner then and there 
: lboniouſhy, voluntarily, and of his malice forethought, did ſboot 
ot | off and diſcharge ; and the afereſaid Robert Carliel, with the 
leaden bullet aforeſaid from the gun 2 then and there 
je ſhot and diſcharged, the aforeſaid John Turner in and upon 
6 the left part of the breaſt of bim the ſaid John Turner, near 
„ e left pap of bim the ſaid John Turner, then and there Fa 
Vc RF orioufly Aruch, giving to the ſaid John Turner then and there 
ſt % the leaden bullet aforeſaid out of the gun aforeſaid then 
F and there ſbot off and diſcharged, in and upon the left part of 


the breaſt 4 him the ſaid John Turner, one mortal wiund of 
the breadth of half an inch, and depth of five inches, of which 

mortal wound the aforeſaid John Turner at London aforeſaid, 
he pariſh and ward aforeſaid, inſtantiy died: And that 
= James Lrweng felonimfly, and of his foretboug ht malice, then 
a there was Lo aiding, aſſiſling, abeiting, >-7 aa th | 
and maintaining the aforeſaid Rpbert Carliel to the felony and 

mur der aforeſaid in form og to be done and committed ; 
and fo the gfireſaid Robert Carliel and James Irweng the 
ffer:/aid John Turner at London afore/aid, in the Larih and 


ward 


12 
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Addition. 

"FO prevent the inconvenience of troubling one perſon 
T for another, it is enacted by 1 H. 5. c. 5. that in 
every original writ of actions perſonal, appeals, and indiftments, 
in which the exigent ſhall be awarded, to the names of the de- 
Jendants additions fhall be made, of their late or 2 * or 
4 : e 


Gery,” and of the towns,, or hamlets, or places," and counties, 


13 


» 90. a | - ; $ n s 
27% 20 bicb boy were, 1 be.: nd if by proceſc upon dhe ſaid 
Ag. . writs, appeals, or andiaments,” in the, which the ſaid 
ſh en, be omitted, any outlawries.,be pronounced, they ſpall 
%%; and befor ibe ontlawries. pronounced, the ſaid writs 
acel 1ndi27 ments ſhall be abated by the exception of the party. 
nur. / wich the eigen Jball be awarded] The exigent is a 
; 1 it whereby the ſheriff is commanded to proclaim. the 
ted Arty in the county court, in order to his being outlawed. 
the nd by theſe words the act extendeth only to. caſes where 
and, oceſs of outlawry may be awarded; and therefore it ex- 
d ſo W&ngeth not to an indictment for incroaching on a high- 
ore: y, becauſe in that caſe proceſs, of outlawry. lieth not, 
aid, 7. the names of the defendants]: Regularly by the common | 
rm , every natural; man, having no name of-dignity, ought 
n- de vamed in all originals and other ſuits by his chriſtian 
* e WE ame, and ſirname, and that, before this act, ſufficed ; but 
e 


ne had a name of inferior dignity (as knight or banneret) 
ought to be named by his chriſtian name and ſirname, 
a by the addition of his name of dignity. : 2 Hf. 666. 
If there be a corporation of one ſole perſon, that hath a 
ſimple, and may have a writ of right, he may be named 


3.8 
e 


5 the common law by his chriſtian name without any ſir- 
% ame, as John biſhop of P. 2 Jil. 666. 
of- l fit be a corporation aggregate of many able perſons, as 
—vayor and commonalty, dean and chapter, the mayor or 
ty ean need not be named by his chriſtian name, becauſe 
ben that ſuch a corporation ſtandeth in lieu both of the chriſ- 
ve, ian name and ſirname. 2 It. 666. n LH -5; 
ng A duke, marquis, earl, viſcount, or baron might by the 


common law be named by his chriſtian name, and by the 
name of his dignity; as John duke of AH. 2 lu. 666. 


4 Additions ſhall be made] The addition as well of the eſtate, 
degree, or myſtery, as the town, hamlet, or place, ought by 
force of this act to be alledged, in the firſt name; for an 
addition after the alias dickus is ill: As for inſtance, where 
the indictment was againſt V. R. otherwiſe called V. R. 
of H. for without the alias didtus there is no addition of 
the vill; and if the party is not ſufficiently, named in the 
firſt rt, the alias cannot aid or help it. 2 Inſl. 669. 


n 2 Salk 0 „e n een the 
Where there are ſeveral deſendants of different names, 
. and the ſame; addition, it is ſafeſt- to repeat the addition 
4 after each of their names, applying it particularly, to everx 
7 one of chem. 2 Haw, 187. oy 
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bigger title here, than that of an eſquire. 2 Haw. 187+ 


quaſh the writ or indictment. 2 Ju. 668. 


Haw. 188. 


_ like, - 2 Haw. 188, 


2 By ä . 5 
= *.. 4 "# 1 2 : $5 S 
Addition. 


Where à father hath the ſame name and the ſame addi. nn 
tion with a defendant being bis ſon, the action is abateable ll 
unleſs it add the addition of the ybunger to the other addi- nl 
tions; 5 but where the father is the defendant, it is ſaid that 
there is no need of the addition of the elder. 2 Haw. 187. L 
_ Of their eflate or degree] Eſquire i is a good addition; and 1 
the ſons of all peers and lords of parliament in the life of 
their fathers, are in law eſquires, and ſo 2 be named. Alſo 
the eldeſt fon of a knight is an eſquire. 9 667. 
And it ſeems clear, that no one can be well deſcribed by : 
the addition of a temporal dignity of any other nation be- 
fides our own ; becauſe no ſuch dignity can give a man a 


Gentleman and gentlewoman are good additions; and 3 2 
if a gentle woman de named ſpinſter, ſhe may abate and 


A gentleman by reputation, that is neither gentle by 


birth, nor by office, nor by creation, but commonly cal- Wl 
led gentleman, and known by that name, is a ſufficient al 


addition ; but if he be named yeoman, he cannot quaſh ly 
the indiftment. 2 nf. 668. 1 
Lord Cole ſays, he that hath taken any de; in either — 
of the univerſities, may be named by that degree without 
queſtion, 2 Inf. 668. But this is doubted by others. 3 
2 Haw. 187. 
Clerk is a good addition of a clergyman. | 2 Inft. 668. 
Yeoman and labourer are good additions, and are applied 
yr the man, and not to the woman. 2 Haw. 188. 
idow or ſinglewoman, or (as ſome ſay) wife of ſuch 
a one, are all of them good additions of the eſtate and 
degree of a woman; but no ſuch like addition is good, 9 
for the eſtate and degree of a man. And ſpinſter is a 
good addition for the eſtate and degree of a woman, and 1 
perhaps alſo for that of a man. 2 Haw. 188. 


Or miſtery] This includeth' all lawful arts, trades and Wi 
occupations, as taylor, merchant, mercer, pariſh clerk, 
ſchoolmaſter, huſbandman, W Eo and the like. "Ss 


But ſervant, groom, or farmer, are not diditiois within 
this act, becauſe they are not of any miſtery. And cham- 
berer, butler, pantler, or the like, are additions of offices, 
and not of any miſtery or occupation. 2 nf. 668. 

Neither d x4 this act extend to unlawful practices, as 
extortioner, maintainer, thief, ny heretick, and 


* 
. 8 7 " 7 
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ta man hath divers arts, trades or occupations, he may 


ddi. b e 47 | 
„ by any of them ; but if a gentleman by birth be a 
mo | Hao * all not be named by his trade, but by the 
tha ! tee of gentleman, becauſe it is worthier than the addi- 
5. of any myſtery,, And in 2 ſhall be named 
Ul is worthieſt title of addition“ 2 If. 668, 669 

oy ] Ind of the towns or hamlets] If there be two towns in a 
e off 3 


WT ty of the ſame principal name, with different additions 
WW itinguiſh them from one another, as Great Dale and 
ls Dale, or Upper Dale and Lower Dale, and the de- 


| by ant named only of the principal town without any 
be- WD ition, as of Dale only, the defendant may: plead that 
n 2 re are two Dales in the ſame county, and none without 
addition. But if there be two towns of the ſame name 


county, without any addition to diſtinguiſh them, it 
i be ſufficient in ſuch caſe to name the defendant ge- 
au of either of ſuch towns, without adding any thing 
ictinguiſh it from the other. 2 Haw. 189. 

r the defendant live in a. hamlet of a town, it is ſaid 
ee in the election of the party to name him either of the 


let or of the town. 2 Faw. 189, -F\ 
= ut the addition of a pariſh, if there be two or more 
rns in it; is not good; but if there be but one town, 
addition of pariſh is good. 2 Int, 666999. 
he addition of the place of habitation of a wife, is 
Ncciently ſhewn, by ſhewing that of the, huſband z be- 


. ſe it ſhall be intended that the wife lives where the 
B Or 175 If the defendant lives in a place known by a 
0 p cial name, and lying out of any town or hamlet, he may 
q well named of ſuch place; but if he live in any place 
dy 


own within a town or hamlet, it is ſaid to be ſafeſt ta 
e him of the town or hamlet. 2 Haw. 189, 190. 
_ of the which ey were, cr be], The addition of the eſtate, 
rec, or myers ought to be as the defendant. was of at 
day of the indictment brought, and not late of ſuch a 
WE grcc or myſtery; but it is a good addition to name the 
fendant late of ſuch a town or place, becauſe men do 
en remove their habitation... 2 ſb. 60. 
| Shall be void] This being a judgment in law, is inter- 
WE -:cd to be made void by a writ, of error, or by the plea 
de party coming in upon a capias 'ulagatum.z fat the 


„ e faiute faith. they {hall be void, yet they ate but void- 

d le by a writ of error or plea. 2 liſt. 6 % 0: 

. By the exception Y the party] But if the defe t ap- 
and ple 


7 


areth upon proc 


* 


lead, taking uo advantage * 


* 


+ Ma . 


by exception, he bath loft the benefit hereof: But it ſeemet 
that the bare appearance of the party, without plea, do 


; * 171 {4 a; IF THIS 

not ſalve the want of a good addition. 2 Haw. 190. 0 

Et » 4 | - * 2 + * 4 * 8 . on 5 . 

9 * 4 ; 5 * | 1 | i i 
1 % s 4+ 5 a 4 e 42 - FD 1, 
; St 4 4 11 | 

b 1905 he 4 7 AUP MS OL 4 
. Ve, : he 
N 4*/ 
> .4 


II. How far it may be ſuppreſſed by a private perſon. 
f & corlane. 
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E Hew fat b gi urn., 
V. Funiſbment of an affray. ; 
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1. A Ny is a publick offence to the terror of. the king's 
| ſubje&s ;' ſo called (according to lord Coke) becauſe 
it affrighteth and maketh men afraid.” 3 Inſt, 158. = 
2. From whence it ſeemeth clearly to follow, that there 
may be an afault, which will not amount to an ri; as 
where it happens in a private place, out of the hearing or ä 
ſeeing of any, except the parties concerned; in which caſe Wl 
it cannot be ſaid to be to the terror of the people. 1 Haw. Wl 
3. Alb it is ſaid, that no quarrelſome or threatning Wl 
words whatſoever, ſhall amount to an affray ; and that no 
one can juſtify laying his hands on thoſe who ſhall barely 
_ quarrel with angry words, without coming to blows ; yet 
it ſeemeth, that the conſtable may, at the requeſt of the 
party threatened, carry the on who threatens to beat 
him, before a juſtice in order to' find ſureties. 1 Haw: 135. 
4. Alfo, it is certain, that it is a very high offence to 
challenge another, either by word or letter, to fight a duel, 
or to be the meſſenger of ſuch a challenge; or even barely 
to endeavour to provoke another to ſend a challenge, or to 
fight; as by diſperſing letters to that purpoſe, fall of re- 
flections, and infinuating a deſire to fight. 1 Haw, 135. 
5. But altho* no bare words, in the judgment of law, 
carry in them ſo much terror as to amount to an affray, 
yet it ſeems certain, that in ſome caſes there may be an 
affray, where there is no actual violence; as where a man 
arms himſelf with dangerous and unuſual * | — 

= os „ 


mag xg 
ch a; manner ag will natarallncauſe.a terror to the pow 
dle; Which is ſaid to haue been always an affan oe at the = 
ommon laws: and is ſtrictiy prohibited by ftatute: For b7 
Ed. 3. 6. 3. it is enacted, that. no man of xohat condi ion Fo 
ver, . except ih . $15 profatices. and hit mi- 
ers in executing thetr office, and ſuch as be in their com- 
„ aſſins them, and alſo upon a cry made fat. arms toteep. 
e peace, hall come before. the king's Juſtices, ar | other f the = 
kings miniſters during their office, with force and arms, nor 
ring any faree in Ac of peace, nor go mr ride armed, 
WW ic'e or es in fares a7 markets, a7 jr the proſe "of th 
ee or ber ane, or bee; upon Pain to 
„it their armour to the king, and their bodies to priſon at 
CĩT,„,, fuftct in Their profence, 
ei and other miniſlers in their bailwicks, lords of 77 
%s and their bailiſſ in the ſame,” and mayirs and bailiffs of 8 
iii and boroughs within the ſame, and borough-holders,” con- 
bes and wardens of the peace within their wards, ſhall have 
ower- to execute this att. And the judges of ata may pumjh 
ch officers as have not done their duty herein. 3 
W Upon en made for arms is keep the peace] Tt is holden 
Von theſe words of exception, that no perſon is 29805 
Wc intention. of this ſtatüte, who arms himſelf to ſuppret 
angerous rioters, rebels, or enemies, and endeavours to 
uppreſs or reſiſt ſuch diſturbers of the peace and quiet of 
he em n 18% overt ag 1% nag e 
_ /: ay of peace] En effrayer de la pees; Lord Coke has 
tea, of the country, or the people; and ſo, he obſerves, 
bat che writ grounded upon this ſtatute faith, In quorun- 
am de populo terrorem; and therefore the printed book, 
|; rm of peace ought to be amended. 3 ft, 18. 
nd it is holden upon theſe words, that ho wearing of 
arms. is within the meaning of this ſtatute, unleſs it be ac- 
ompanied with ſuch circumſtances as are apt to terrify the 
eople; from whence. it ſęems glearly,to follow, that per- 
bons of quality are in no danger of offending againſt this 2 
WW fiatute, by wearing common weapons, of having their © 
uſual number of at Naehe vita them, for their ornament 


eth 
16 8 


J. 


or defence, in ſuch places, and upon ſuch occaſions, in 
which. it is ſhe, common faſhion to make uſe of them, 
tout capſing the leaſt fuſpicion of an intention to 
ommit any act of yiolence, or diſturbance of the peac 
F PU7og ONS &2107 3; PETR, 2 OTTS + 
-Þ $4 aw. 130. B By f N | 


oy f 


Mer to go nor ride armed] lt is holden, that a man can- 

nat exguſe the wearing ſuch armour in pubſick, by alledg- 

ing chat ſuch a one threatened. him, and chat be wears it fon 
Vol. 5 f GC : 8 the 


Abet 


the ſaſety of his perſon his { | 
refolved, that no one ſhall incur the penalty of the ſaid 
ſtatute for aſſembling his neighbours and friends in his . 
own houſe againſt thoſe who threaten to do him any vio- 
lence therein, becauſe a man's houſe is his caſtle. 1 Haw, 

hei bodies to priſen) The ſtatute of 20 R. 2. c. 1. 
Ae finelivewife. e. ng, f 
Wardens of the peace] It is holden that any juſtice of the ; 
peace, or other perion who is impowered to execute, this. Wl 
ſtatute, may proceed thereon ex officio; and if he find any. IB 
perſon in arms, contrary to the form of the ſtatute, he Wn 
may ſeize the arms, and commit the offender to prion ; al 
and that he ought alſo to make a record of the whole pro- 
ceeding, and certify the ſame into the exchequer. Bl 
J 8 N 


II. How. far it may be ſuppreſſed by a private perſon. © 
5, Res agreed, that any one who ſees others fight- 
ing, may lawfully part them, and alſo ſtay them till the 
hear be over, and then deliver them to the conſtable to 
be carried before a juſtice, to find ſureties for the peace. 
2. And the law doth encourage him hereunto ; for if be 
receives any harm by the affrayers, he ſhall have his remedy. ll 
by law againſt them; and if the affrayers receive hurt, by 
the endeavouring only to part them, the ſtanders by may 
juſtify the ſame, and the affrayers have no remedy by law. 
3 Inſt, 158. | „ 9 = 
3. But if either of the parties be lain, or wounded, or ü 
ſo ſtricken that he falleth down for dead; in that caſe the 
ſtanders by ought to apprehend the party fo ſlaying, 
woundittg, or firiking, or to endeavour the ſame by hue Wl 
and cry; or elſe for his eſcape, they ſhall be Aned and 
impriſoned. 3 Ioft. 158. e : e . 5 1 
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zult; but it hath been 
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| 1. It ſeems agreed, that a conſtable is not only im- 

powered, as all private perſons are, to part an affray which 
happens in his preſence; but is alſo bound: at his peril to 
uſe his beſt endeavours to this purpoſe ; and not ah to do 
his utmoſt” himſelf, but alſo' to demand the aſſiſtance of 
others, which if they refuſe to give him, they are puniſh- 

able with fine and impriſonment, 1 Haw, 137. CY 
. N a | + Ws 


II. How far by a conſtable. 
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12. And it is ſaid, that if a conſtable ſee perſons either 
any engaged in an affray, as by ſtriking or offering to 
= ike, or drawing their weapons or the like; or upon, 
ju E very point of entering ùpun an affray, as where one 
1 all threaten to kill, wound, or beat another, he may 
ner carry the offehder before & juſtice, to find ſureties for 
e peace, or he may impriſon him of his cen authority 
a reaſonable time, till the heat ſhall. be over, and alſo 
1 ö erwards detain him till he find ſuch; ſurety by obligation. 
„cet it ſeems, that he has no power to impriſon ſuch an of- 
4 Wonder in any other manner, or for any other purpoſe z for: 
£ cannot juſtify the committing an affrayer to gaol, till he 
E all be puniſhed for his offence :. And it: is ſaid, that he 
} ght not to lay hands on thoſe, who barely contend with 
#1 words, without any threats of perſonal hurt: and that 


WT which he can doin ſuch caſe, is to command them under 
in of impriſonment to avoid fighting. 1 Haw 137. 
3. But he is ſo far intruſted with a power over all ac- 


4 5 


= ki affrays, that tho' he himſelf is a ſufferer by them, and 

cecore liable to be objected againſt, as likely. ta he partial 
e is own cauſe. yet be may ſuppreſs them ; and therefore, 
0 n aſſault be made upon him, he ma not only defend 
„elt, but alfb impriſba the offender, in the ſame maß- 


as if he were no way a party, 1 Haw. 135. 


ec 4. And if an affray be in an houſe, the conſtable may 
y ak open the doors to preſerve ihe peace j and if affrayers: ; 
4 to an houſe, and he follow with freſh, ſuit, he may break 
* n the doors to take them. 1 Haw, 1 $5 . 9 


5. But it i ſaid, that a conſtable hath no 


dr | t a warrant from a juſtice, unleſs a felony. were. done, 
je likely to be done; for it is the proper buſineſs of a can» 
ry ble to preſetve the peace, and not to ;.yniſh.the breach 


V. How far by a juſtice of the peace, 
There *% no doubt, but that a juſtive cf the peace may and 
lt do all ſuch things to the afuræſaid putpole. which 4 
ite man or conſtable are either enabled progquiced hy” 


h law to do: But it is ſaid, that he cannot without ? 
to frant authorize the arreſt of any perſon for an alfray; 
Jo ref his own view; yet it ſeems clear, that in ſuch cafe. 
of jo net; his warrant to bring the ofeadec. before him, ; 
ö. | 


r to compel him to find lureties' fer dhe ,,. 1 
7 ˙¹— wr. rot Ty ney | 


* 


S F. Punift- 


ta man for an affray done out of his own. views with— 


6 


„ Puniſhment gen aff... 


All trays in tenerdl, are puniſhable by. fine and imprſ 9 , 
ſonment. 1 Haw. 138. 1 


Ard na are  inquiable in the leet, in common mu ; ; ; 
| Warrant to > apprehend aten. 


Welt land. 1 To the 9 gag — 
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FHEREAS. A. 1 of Bury 7 * this du * 
made oath before me 7 P. F eee of his majefhy ; 
Boa of the peace fer the laid county, that on the 1 
day in the year of the reign of 
A. O. of — yeomats,. and B. O. of omen, 4 i 
in the ſaid _—_ in a tumultuous manner made or. 
ann: wherein the perſon 50 the ſaid A. I. was beaten a 
abuſed by them the ſaid A. and B. O. without any lawfil 
or ſufficient provocation given to them, or to either of then, 
by him the ſaid A. I. Theſe are therefore io command yu 
forthwith to-apprehend the 255 A. O. and B. O. and brin 
them before me, or ſome other. of bis ſaid majeſly's juſtices 1 
the peace for the ſaid county, to anſwer the premiſſes, and v8 
find ſureties as bell for their perſenal appearance at the nen 
general, quarter- ſeſſions of. the peace to be holden for the ſail 
county, then and there to anſwer to an indiftment to be pr. 
Jonny againſt them ly the ſaid A. I. for the Said offence, a 
＋ their ' keeping the peace in 'the mean time, towards i 
d majeſiy and all his liege people, and eſpecrally towards bn 
= faid Al. Hereof fail not, as you will anſiuor the contra 
at your peril, Given under my hand and ſeal a * 7 * 0 
aid county, the — 407 of, &C. . 
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IndiAment for a an affray. 
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HE iam . our bord the king, upon their cath pri 
* rh in the oats 2 ny pr ö 9 : 
B O. of ii the ſaid county, blackſmith, with fir 
and arnis, on the ——— day 97. — 11 the « — year of 100 1 
reign of cur ſovereign Lrd George ibe third, by the grace 
god, of Great Brſtain, France, and Ireland, king, defens 
. of the faith, and fo" forth, at —— — aforeſaid in the tit 
eforejaid, being arrayed and unlawfully a 7; — together in 
Karlike nner, did mate an " afro, to the terror and di ah 2 


the refine — Wl the king 
en 2 there 2 pc , 200 = TT 5 ey the 
ef? our ſald n 14 a, be peace . 4 Ader wa 
F EZ 2 the fin, th erty ig n 14 | | 
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For matters relating to be exciſe of beer = ale, Bn. 
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1 PTR inns and Abe in bent i 
TI. Selling ale without licanc. I 838 1 
II. Ln alebouſess. | 
IV. Recognizance, and-forfeiture thn Salute 
V. To what places the licence ſhall extend. 
VI. Hor long the 2 continue in 228 | 
4 VII. Offences in Brewin 3 % 5 
__ 7. Tankeepers obliged to hr gueſts... W ono 
_ 7X. Soldiers quartered in alchouſes, 
K Concerning ale veſſels, and the . of. ale... 
AI. Confpiring to enbance the price of. ale. 130 
1 XII. Seili ing in veſſels of plate. 7 NERD dess n 
II. Innkeeper bevy; g . hee? 
. Perſons puilly of 1 i} be honey * 
1 5 7 . ror K ; ch . 7 ai 
I. Detaining goods for 45 rec Lee ee, 
= WIL. Goods of « gu 1 e 1. 3 — 
8 e Gueſts ſteals N N Mi . 44. ”: 12 
Co © 246 HUH an ; = „ wo * TY” 15 #1, WN 
3 5 Concerving inns and er p 
1 e OT ee e . 
; Y VE RY- an nde an alehouſe, nor is every de- Difference be- 
5 node an inn: but if an inn uͤſes common ſelling tween inas aa! 


„it lis then alſo an” alehouſe; ; and if in alehouſe 
Hage and etnettaitts travelſers, it js allo ne ee 

2. It was reſdletd * as udg , that any” perfon Licence to ere2 

. an inn to lo i A inns, 
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| - of allowance for ſuch e ecki Hall. "Ge 7 55 * Black, 3 
- an indiftable, £+:3+ But it ſeems to be agreed, that the keeper of an inn 
ee, 74 by the common law; be indicted and fined, as. heing 
guilty of a publick nuſance, if he uſually harbour thieves, ai 
or perſons of ſcandalous reputation, or ſuffer frequent diſ- 
orders in his houſe, or take exorbitant prices, or ſet up a 
new. inn in a place where there is no manner of need of 
one, to the hindrance of other ancient and well governed | 
Inns, or keep it in a place in reſpe& of its ſituation whotiy 
unfic for ſuch @ purpoſe. 1 Haw. 25. 
| Tankeeper felling 4. And if an inn uſcth the trade of an alehouſe, as al- 
„„ 


\ 


moſt all innkeepers do, it ſhall be within the ſtatutes made 

- about alehouſes. Dalt. 133. Black. 170. 
Ions to be li- 5. It bath been alſo agreed for law, that innkeepexs 
ccnſed. ought to have licence, and be bound by recognizance far 
keeping good order, as alchouſekeepers are. Dalt. 24. 

Power oſjuſtices O-. By the commiſſion of the peace, two juſtices (1 N) 
by the comm {- may inquire of innholders, and of all and ſingular other 
bon. perſons, who ſhall offend in the abuſe of weights or mea- 
ſures, or in the ſale of victuals, againſt the farm of the Wl 
pruiuances in, chat behalf made. 

n 75 : 
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ale without licence. 


3 TY wei . F 
By the 5 G. 2. c. 46. Whereas by the laws now in 
force, perfons ſelling ale or beer, or other exciſeable li- 
quers by retail, without licence, are ſubject by different 
laws to different penalties + and puniſhments, Which bas 
occaſioned much conſuſion, and an ill uſe has been made 
thereof in many inſtances; it is therefore enacted, that 
every perſon. Jawfully convicted: of ſelling ale or beer, or 
other exciſeable liquots, by retail, without ſicęence (ex- 
cept in fairs, 5 C 6 Ed. G. c. 25. 3 C. % 3. 26 G. 2. 
#. 31.) ſhall: for. every ſych offence forfeit and undergo 
the ſeveral penalties and puniſhment herein after mention- 
ed, inſtead vf the fevera} pecuniary and corporal puniſh- 
2 ments which they are now ſu 1 ta by any law. now in 
force; that is to lay, For the firſt offence 40s. and alſo the 
coſts and expences of -cgnviftion ; if not paid within 14 
days after convittion, the offender to be impriſoned for one 
month, unleſs be! thatl: ſooner pay the penalty, and the 
coſts, charges, and ex pences of the conviction, and of 
executing the ſame; fox the ſecond:offence 4 l. and alſo 
the coſts. and expences of conviction ; if not paid within 
one week after conviction, io be impriſoned two. months, 


unleſs he ſhall ſooner gay ihe penalty, and the. coſts, 
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al. enarzes, 46d expences of ſueh ſecond convictions band f 
:- = Wot the ſame: for the third offence 61. and allo'the_ 
n sds and expences of conviction; if not paid within three 
0s Ways after conviction, to be impriſoned for three months, 
ess he ſhall ſooner | ay the penalty, and the coſts, 
* harges, and expences of ſuch third comviction, and '6f 

Þ a -xecuting the ſame; and the like penalty for every other 
_ | fence after the third, as for the third offence. All which 


Wcofts and expences ſhall be aſcertained by the juſtice before 
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ly whom the offender ſhall be convited. One moiety of all 
4 which penalties and forfcitures ſhall be to the king; and 
. be other moicty, and alfo all ſuch coſts, charges, and en- 
ade pences to the proſecutor. PF 0 
The fame to be heard and determined by one juſtice; 
Fs who ſhall, on information (A) exhibited or complaint made 
or to him, ſummon (B) the party accuſed, and alſo the wit= 
5 neſſes on either fide (if he ſhall be required to ſummon 
2 any ſuch); and on appearance of the paity aceuſed, oer 
er contempt in not appearing, ſhall proceed to hear the mat- 
a- ter, and examine witneſſes on oath, and give judgment * 
10 and if he convict (C) the party accuſed, and ſuch party 
mall refuſe to pay the penalty within the time above ex- 
IE preſſed, together with the coſts as aforeſaid, he ſhall iſſue. 
his warrant for apprehending and comwitting (2) to priſnn 
= c»cry ſuch offender, for ſuch time, and in manner, 
cls the nature of the offence ſhall require. /. 3. 
- Note, the numler of witneſſes neceſſary - towards tlie 
t conviction is not here mentioned, and therefore this feem- 
ech to reſt as it was before, on the ſtatute af the 3 C. e. 3. 
e which directed the conviction to be on conſeſſion of the 
t offender or qath of two witneſſes. jj! 
r SS And any perſon may be a witneſs in ſuch: caſe; nptyrith- 
- RE fianding he pays to the poor of any place where: therof- 
, RE fence ſhall be committed. 26 G.. r. 31. /. 1% 2 5244 
11 Alſo where any juſtice ſhall ſuſpecb that un ꝙꝓerſon ſells 
RE Without licence, he may call yſur perſun heſqre him; and 
: | alſo any exciſe officer or gau to: Ris ſtock book 
or other account of che charge or urvey of ſuch: ſuſpected 
= perſon, on may examine ſuch —_ on oath = what 
manner he charges ſuch perſon; and how ſuęo per ſom pa 
=— che duties; o if it ſhall appear by om OT. 
= zccount,, or oath of the-officer, that fichs perſon: is ſurveyed 


ea viualier, or retailer, and is; charged with: the fame 
= duties: that: victualters; and 1ecailerd are charged (with and 
pay for any the liquors aforefaid;; and is not intitle to the 
| allowance or abatement given to: conumoncbrewers, he mall 
be deemed 'an.alehouſekeeper, victuallor, letalen or ſellpe 
-Wgrcgf., 26 G. 2. c. 31. % 9. e 
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offender” 15 cha 15 f nent of 2, 4, or 
Net 5 Wart 12 j A WY 118 lauſe in the we 
of the 26G. 2. t 3 that if any perſon 
ſummofed 38 evidence in füch Celle 155 refuse de ien 
- or ſhall. appear 70 5 refuſe to Live evidence pon bath; he iy 
(Toit ol. Fg ng ent Hy g 
Abd ir any per 0 fall kick bimſelf 18 dee ö Us 
convi Ws Rüth Juſtice, and mall give ſecurity fe the 
ſiutisfaction of the fad flice for payment of the enalty, -M 
coſts, and 'exþe neces, to e expreſſed in the Warrant , = 
g fre on fuch' een e 105 peal to the next! 3 55 1 
ſeſſions, unleſs ſich ſe Ron Nat be Held Fvithin ne days al 
next aftkr the conviction, and in that cife to the next eon; : 
alter. And if the ſeſſibns agju dge the 5 ben to be frivo- 
lous or 1 e ve. cofts a ajnſt* the appel- | 


laft, not e 14 N Ka Wee - "i = 
[No ots, ON ſe Fl i e, Ig OY oy forth = 
that the colfs ſhall” be epfe 155 36 "the er ant F , 
for no power of diſtrefs = wen: The" We te 1 to 
Have been, that the fa all be expreſſed in te chnvic- 
non; as is s ſpecified i in the for preſcribed by, the ac. 22 


Ihe clauſe excepting 2 5 ih the ſevetal acts, is in 
the necellity « of the wy pI EE, the” "Ac Gorthodation 
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age 1855 this 181 hall be levied, is not quite clear. by. the 
aforeſaid act 01 the 5 G. 3: K. 46. it is expreſſed, that aff Ppenal- 
ies for offences ag ink IHE fad 28, or Ag, the ſald fornier att, 
all Weesen determined as is above fet forth. "Now there 
are many acts mentioned before; but hat ſeems to be particularly 
intended! in this place is, ſuch act or acts as did inſlict penalties on 
perſons ſelling ale or brer without licence. And thete are three 
acts of N which ; were the gauſe as afgrefaid.,of diverſity 
and 0 And 2 YA ſeemeth that Ne expreſſion ſhould 
bave & un [againg this. er the / er 44] „that is, againlt the 
aws l licking penaltics « 19 7 12 ing ale or | er without li- 
| ice But as it ſtands, this 0 of 781. ſeems to be recover- 
le as it was before, by the {aid akk of the 26 C. 2. e, 31. that is 
to'fay, by diſtreſs by warrant of one juſtice, and to be to the 
cverleers for the ule of the poor Flite! the offender live:. 
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refine chicher. Bat tNoſe- "who" ſhall brew 
em beer, to be ſold by them in fairs, muſt take 
te. to give org. te the; gagers, that the, ſame Weber be 


0 yed ; ik tho N exemp ted nm A ating, lice 
mu neve ertheleſs Jay the ie duti ies of Txt. 4 
s ee ſeemeth to. i neended « only 7 Int t e þ 
ere 25 common egi i he 17 # 19 6 5 pe, 50 my Re 
ee, which may be within the. limits of the town 
h fi) wh 2 2 eſpecial! ee a 
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2» hy cer 85 ale 1 2 common tipler or e e, ff. the 
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be for che uſe of his houſhol: d only); be 
11 ery batrel, 64, 8, d. and io proportionably or other, ua 
ies; half to the pee and half to him that Mall h 
=. 3 ions, Y | action 0 f debt, e Indi 1. 1 10 0 
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* * wow 3. & Ed eee two zige hin > By two juſtices 

igh licenſe alehouſes/z1but oN] b Jlewe, 2. c. 28. — ance. og 

26 G. 2. f. 31. it is enacted; chat whereas many inconve« . 
iences have ariſen from perſons being licenſed to keep inns 

and common alehouſes, by juſtices, who live remote from 

the places of abode of ſuch perſons, may not be truly in- 

formed as to the occaſion or want of ſuch inns or common 

alehouſes, or the characters of the perſons. applying for 

licences to keep the ſame therefore from henceforth no 

licence ſhall be- granted to any perſon to keep a common 

inn or alehouſe, but at a general meetin of the juſtices ' 

ag acting in the diviſion where the ſaid | dwells, ta be FER 

Wy holden for that purpoſe, on the firſt day of September: yearly, - wh 

or within twenty days after, und not at ny other time. — 

Excepting, that this ſhall not alter the power or the tine 

of granting licences, in cities and towns FT 2 . 5 

2. c. e 11, 12. mw oo 2. e. _ P 4 — LOR 


„ 


ers and darder .comi 7 
2 drink the EAT t la my the e Rs | 
vietuals,' and ſell them ale; and; beer, and entertain their 

horſes at 8 d. a day, but ſe to no other perſons, are not 

inns 


inns nor alehouſes within the meaning of theſe: at,; 
r 
f $4 E 1 + 3 4 8 ED ; 
3 fort Ars, c 4d wid CARA Be 2 nook ba 83. 2 6 ; 5 
ft a general meeting of the juſtices h.lden for the diviſiin] | 
> 1 Wha * . 0 * : 
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MITRE. a 


Hut it is not neceſſary to ſet forth ſpecially in the licence, 
that it was granted at a general meeting of the juſtiges hol. 
den for the diviſion ;. and therefore a conviction for keep. 
ing an alchouſe without ſuch licence, is not good upon | 
the evidence of the licence only, but there mult be other | 
evidence. M. 11 G. 2. King and Bryan. Seſſ. Ca. Vol. 2, | 

The meetings . And the day and place for granting licences ſhall be | 

how to be aſcer- . ' — 5" 3 f. * th 4s 7 4 * 

- ere appointed. by two or more juſtices for the diviſion, by | 

17 | warrant (E) under their hands and'ſeals, at leaſt ten days 

1 | before ſuch, meeting, directed to the high conſtables, re. 

+ quiring them to order (F) their petty conſtables, or other | 

1 peace officers, to give notice to the.ſeveral innkeepers and 


alchouſ.keepers within their reſpective conſtablewicks, of 

che day and place of ſuch meeting. And all licences 

94 * — n „ 1108 * *. 4 . * 5 Y; 

ante“ at any other time or place ſhall be void, 26 G. 2. 

.. 31. F le , ar an 1 

Certificate of 3. And no licence ſhall be granted to any perſon not li- 

ons tobe cenſed the year preceding . cities or towns curpo- 
rate) unleſs he produce a certific 


— 


* * 1 0 — — 


ate under the hands of the 


| miniſter and the wajor part of the churchwardens and over- 
| feers, or elſe of three or four reputable and ſubſtantial 


| houſeholders of the place, ſetting forth that ſuch perſon. is 

of good fame and of ſober life and converſation ; and. it 

ſhall be mentioned in ſuch licence. that ſuch certificate was 

produced, * the licence {ball be void. 26 G. 2. 

c, 31. /. Zo 1 8 . pn D ES, = 1 7 ; 9941 

5 16. in. cities and tetons corporate] In cities and towny 

corporate, ſuth certificate is ſuppoſed not to be neceſſary, 

by reaſon, oh; the propinquity of the perſons, to be i 

— ͤ nnn ß V„„„ᷣͤ 
Whether a man- 4. Neyertheleſs, altho? a.certificate in ſuch places is nog 
damus will lie to requiſite. by this act, yet it is diſcretionary in the juſtices 
Dr. n e e en ſuch caſe. ant 
ee not lie io compel the juſtices to Dr z and 
on 2 conviction for ſelling without licence, he want of 

ſuch licence can only come in queſtion, and not the reaſon 

wh i; e e „„ 3 

e inthe. caſe. of the King againſt the juſtices of the 

eace of egg. . 4 G, 2. a mandamus was moved 

or to be dire ted, to; them, ta grant a licence to a, vicr 
VV 

of the Juſtices declaring that they would grant no * 
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day for erecting a workhouſe there; and that the per- 


n, on whoſe behalf the motion was now made, had ber 
Viaualler in the town for above thirty: five years. T 


„ Curt ſaid, that they never knew a motion of this ſoft 
„ ranted; but if there was ſuch a grievance, as is mentions 


FEA . 5 i * 

d; ahother ſort of motion would be more proper. 1 B 

rr og Me NE IF, 8. 

g. In the caſe bf the King npoigt Young and Pitts, E. 31 whether an 
1 A m - ur 


G. 2. a motion was an information againſt information will 
eſe two. juſtices, for arbitrarily, obſtinately, and un- is. | 
geaſohably refuſing to grant a licence to one Henry Day 
ts keep an inn at rene Wilts, On ſhewing cauſe, it 
das inſiſted, that the legiſlature has made the juſtices 
the ſole judges ; as being ſuch. who, from their reſidence 
pn the ſpot, muſt beſt know the perſons and their charac= 
Wers, and the circumſtances of the plare. And the legiſla- 
ure has even excluded the juſtices of other diviſions. 
Nad the juſtices thus intruſted have a right to Judge for 
Whcmſelvcs, No man can judge for another. And this 
over is intruſted to them by the conſtitution, by the le- BY 
Willature. It may be very dangerous 0 them to be obliged = 
Wo give their reaſons nen though my have EY 
Wery ſufficient ones to ſatisfy their own minds, and to di- 
ect their own judgments. And if they are thus intruſt- 
ea, why are they Mable to be called to an account by any 
Pocher juriſdiction, unleſs they act faultily and wilfully 
vrong? Indeed, if they do wilfully wrong let them be 

= puniſhed ; But where they act conſcientiouſly, they are 
not accountable to any body. By lord Mansfield. Ch, J. 
It is certain, this court has no power o. claim, to review 
the reaſons of juſtices of the peace, upon which they form 
their judgments in granting licences, by way of appeal 
' from their judgments, or over-ruling the diſcretion intruſt- 
ed to them. But if it clearly appears, that the juſtices © 
have been partially, maliciouſly, or corruptly influenced 
in the exerciſe of this diſcretion, and have conſequently _. _. 
' abuſed the truſt repoſed in them; they are liable to pro- 


. * 


| ſecution by indictment or information; or even poſſibly by 5 
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ation, if the malice be very groſs and injurious. If their 
judgment is wrong, yet their heart and intention pure, 
== God forbid that they ſhould be puniſhed. And he de- 
= clared, that he "ſhould always lean towards fayouring 
dem; unleſs partiality, corruption, ot malice ſhall clearly 
appear. And having gone through all the particulars both 
of the charge and of the defence, u with de- 
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Aar une, the rule was "diſcharged With colt, 
A n 


D* H 


. *of the motion was, that the juſtice Had conyifted him of 


_ © "rity, to annex any ſuch conditions to the grant of theſe 


What juſtices 
are prohibited 
from granting 
licences, 


| elaring/iens/is opinion, that there was ti6 ſaffcient grount 


- ſeveral preteding/years) to ſell ale, as uſual; and afterwards 
corvicting him, without any previous ſummons, 'for hay. 


Was, that the only reaſon'why the licence was refuſed hi 


4 18. ” 7 


for! 4 criminal charge "againſt theſe Juſtices. * Ahd by tie 


rule ſhould not be made abſolite, for an information 
againſt a juſtice, for à miſdemeanor in refuſing to gram 
a licence to one Francis Simes (who had been Iicenſed for 


ing ſold it without a licence: It appeared, that the pre. 
tended grounds upon which this rule had been applied for 
and obtained, were either falſe or fallacibus. The fit 
Wis, his declinin to pa a ſum of mon VIZ. . J. „ 
which was- daimed of! wh upon a Aide 400 cee 
-aveount; and which he denied to be due from him; tbe 
payment of which ſum of money was (as he alledged) 
inſiſted upon by the juſtice, às à condition precedent to his 
granting the man a Hence. The ſecond pretended ground 


he Hence} without any previous ſummons.—As to the 
firſl: The court were unanimous chat the e ap- 

eared to be falſe in fact; but, at the ſame time, they de. 
-clared explicitly; that the Juſtices have no fort of autho- 


"Heences, As to the ſecond: They eſteemed it to be fal- 
lacious, as the. fact came out upon ſhewing cauſe; for the 
man was actually preſent before the Juſtice (who had ſent 
for him), and was ſo far from offering at making any de- 
"fence, that he rather ſeemed to apply for mercy; declar- 
ing, however, that if the jpſice 410 conyi& him, he would 
not pay the penalty. Thirdly, the court obſerved, that 
the män had not any where alledged, that he was inno- 
dent of the öffenee; which they thought it incumbent 
upon him to have done, to intitle himſelf to make this 
application againſt the juſtice.— And the rule to ſhew cauſe i 
was diſcharged. Burrow. Mansfield. 65 3. 
6. By the 26 C. 2. 4 13. No juſtict of the peace, being 
a common brewer of ale or beer, innkeeper, or diſtillen 
-ora ſefſer of or dealet in ale or ſpiritucus liquors, or in- 
tereſted in any the ſaid trades; or being a Wuietdaller 0 
maltſter, fall be capable, or have any power to prant l. Wi 
bs ge wy Rag N other liquors, dut the 
2 BW of 6 —— Nin welt I Li" 

41212 7 e 
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SO 7. And 


And albmayors 
E concern, ſhall make out ale licences (G) duly - 
pmpe d, before the recognizance be taken 3 on pain aß 


W777 C. 23. — * 45 9 N41 4 4 IE; 1:5 7 1 628" * 21 204 Dt 
And then moreover a 20 8. ſtamp, by: the 29 G. a. 


to h 


ch ſtamp, he ſhall. farfeit 10 L with reco- 


available till the duty ſhall bei paid, and alſo a penalty of 
> 1. 29 G. 2. c. 12. f. 20. 


iquors, or ſtrong waters, without'a lice; 
cer of exciſe taken out ten days before, for which ' he 
ſhall -pay 408. a 160 . me 68, yonY 24. G. 2. 
40. N 1243 16448 Mo 1 * 
22 perſon ſhall In Fifticenſed to fell ale or pi 
fituous liquors by two or more juſtices of the peace. 2 
« 2. c. 28. ,. 11. 9 G. 2. c. 23. * 24. YOu 2. WS. 
L 11. 29 G. 2. 6, 18. f. 22. | YO 
And the juſtices clerk ſhalt bave'2s. 6d. nod no more, 
for ſuch licence. e 2. ry 7 14. 24 G. 2. 4 40. 
. 28, 29. 
Which ſaid FF hy reniling ſpirituoys liquors, is 
treated of more at large under the article W rh 
rituous liquors in title Exciſe, - 
| Note, here is double. licence required for retailing. of 
ſpirituous liquors; firſt, a licence from the juſtices to ſell 
ale or ſpirituous liguors; and then a licence by the officers 
of exciſe to ſell ſpirituous liquors. And therefore the ale 
licence ought to run ſo as to include ſpirituous liquors, 


printed alehouſe licences from the ſtamp: office endeavour. 


to preſerve the juriſdictions diſtin, by excepting the 'ſe- 
veral kinds of ſpirituous liquors by name out of the li- 


cence by the juſtices. But this is againſt the ſtatutes; nor 
was it intended perhaps by the legi ature, that che officers 


rather that the primary judgment concerning the fi 
ſhould be referred to the juſtices.  - 


ther duty is laid thereon of 5. for perſons not having either 
ale or brand y licence; of 41. Cs having an ale ſicenee, 
and 


tac Stamp. 


L. half the king, and half to the proſecutor, with ... - 
ts. . a go 1 Au. flat. ac 2. . be 
2 mall be of all OY 12 d.;tanip,- b the 


12. And if any perſon ſhajl write any licence without , 
red as. amp. penalties; and the licsnoe ſhall not be 


or elſe the law ſhould be altered in this particular. The 


of exciſe ſhould have the ſole juriſdiction in this . — | 


8. And no perſon ſhall retail any diſtilled ſpirituous Liceact for - 
from the of- rituous liquers. 


a 
* 1 


W * 


9. By the 9 Aun. c. 23. A wine licence dannen wins hone 
be on a 46. ſtamp. And by the 30 Geo. 2. c. 19. A fur- 


* 


on 


46 
Pr 


= e : 4 F | 
made, 10. By the 10 C. 2. c. 17. % 10, 11. No perſon ſhall. 


* * 
. 
o 


” I * 
7 


_ 99 — 


- their-houſes or other places, to tipple, eat, or drink 3 other 


dd no brandy licence; and gf 40 fl. for perſons having: 


„ $2012 563 19 Sn 


both ale and brandy licence. Which is created; funders 
the title Gi. fr Shy ai; 


ſell made wines, without a licence ftom tvro juſtices ; for; 

which he thall pay their clerk 25, 60. and nons fl be 
granted but to keepers of victualling houſes, inns, coffee: 
FF 


$ 5 ? 
CSS) ds 95719) 


* 


upon wine licences by the 30 G. 2. c. 19. ſhall extend to 
licences for retailing ſweets or made wines # As is alſe:. 


And by the 31 C. 2. . 31. C7. The duties impoſed 


| „ Wa) 


1 


- 1 Tek 20: : £ | A 5 7 : 52 2 vr pr ; Th 5 ny \ . 
V. - Recognizance, and forfeiture tbereaf. 


i: On granting licences for keeping any. eommon ales. - 
houſe or fling — the perſon licenſed | 1 into. 
a recognizance in 10 I. with two ſureties in 5 |. each, or 
one ſurety in 101. (H) as well againſt the uſing of. un- 
lawful games, as alſo for the uſing, and maintenance of 
good order and rule to be had and uſed within the ſame, as 
by their diſcretion ſhall be thought neceſſary: and conve- 
nient; and if ſuch perſon ſhall be hindred thro” ſickneſs or 
infirmity, or other .ceaſonable cauſe to be allowed by the 
Juſtices, to attend in perſon, they may grant the licence, 

on two ſureties entering into ſuch recognizance in 10 l. 
** e * 6. c. 2 ie to Riche 31. + e 

s by their diſcretion Jha vr alen — neceſſary and canu⸗- 
nient] Mr. ele G es upon theſe wor — Tr 
of 5 & 6 Ea. 6. that the matter of the condition of the reπ 
cognizance is by the ſtatute partiy referred to tae diſerction 
of 7 And he ſays, in ſome ſhires the juſtices have 

agreed upon certain articles framed by their 3 
generally to be propounded to all common ale ſellers, !: 
taking their bond for performance of the ſame ; a-copy. 
whereof they uſed, to deliver to every of them; Which 

manner (be ſays) had been allo wem. 

And amongſt ariicles of this kind, he recommends: to 
the: Juſtices care thete three eſpecially. . 1, That no ale 
bouſekeeper, upon the loid's day, ſhould receive or ſuffer + 
to temain any perſons whatſoever, as their gueſts, in any: - 


chan. travellers, and ſuck as come upon neceſſary buſineſs... -: 
2. That they ſuffer no perſon whatſoever, reſorting to 

their houſcs only to cat and drink, to remain there aftes, 
* © 27 = ou. 


X 


nine of the FU in ihe 22 in inte 
WW :cunimet.'” 3. That they 
WS hvuſes only to eat and + 4. age 

one hour, _ than travellers.' Dall. r. 9 


dall forfeit. . 68. 8d. - 


ſaid who ſhall have the penalty for not returni N 
9 re 
7 to the king. 


; | Have power, in their quarter ſeſſions, h 


- ſought * 


2 735 SF - 
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by there above. 
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. Which fail rebognizance,: an condition thereof, 1 Gi 


N 


8 1 tten ot printed, ſhall- forthwith, or at the next, b 
1 — — ſent or returned to he clerk of. the. 


peace, under the bands of the juſtices, to be hy him ec | 


I b or hiled'a amongſt the records, 20 C. 2. k. 31. 


licence granted, ' without taki Nt Penalty for I 
po ſuch reco 3 12 


every juſtice. 23 wry ion 


G. 2. e. 31. l. 


Which ſaid forfeit oy branding N ee 
taking recognizances, thall be to him Who ſhall ſue, to- 


gether with coſts. 26 G. 2. c. 31. / % But it —— 
at hall go . 


4. And "the clerk of the peace ſhall ns 2 regiſter 5 


nizance to the clerk of the berg, therefor 


: 3 or calendar of all ſuch recognizzmees, and ſhall deliver * be calcndrod- 
ee the juſtices, at the meeting for grantin liermets, a 
true copy of ſuch regiſter or calendar. 26 G. 2. c. 21. 


L 4 If ; 
4 1 And for every recognizance mall be paid by the Fee for the 
clerks of the juſtices taking fuch tecognizances, to the recognizanee. 
en the peace for filing or recording the ſame, and 
ſor making and delivering the copies of the regiſter or ca- 
lendar 18. which ſhall' be paid to the clerks of the ſaid 
juſtices, by the perſons licenſed, over and above the fees 
pay able to the ſaid juſtices clerks. 26 G. 2. c. 31. 8. | 
6. By the 5&6 Ed. b. c. 25. f. 3. RO. I erm ſhall Proces va ws 
ment in- recognizance. 
formation, or otherwiſe by their diſctrerigh, to n | 
all ſuch perſons as ſhall be admitted and allowed to keep 
any nlehouſe — tipling houſe, and that be fo bound by 
recognizance, if they ve done any act whereby they. - 
have forfeited the ſame recognizance, and they tal upon 
ſuch preſentment or information award. proceſs againſt - 
every ſuch perſon ſo preſented ot complained upon before 4 
hem, to ſhew why he ſhould not forfeit his recognizance;. - 
and ſhall have power to hear and determine the fame, by 
all ſuch ways and means, as dy their e * won 


"NG 1 * e 
Y f + 4 * * 6 
* + - 1 5 : 
' : And 
1 


-- Pear at the general or quarter 


+ And by the 26 CG. 4. f. 31. Any juſtiee on complain 


or information Grat ſuch licenſed perten bath committed 


any ad, whereby. in the judgment of: ſuch juſſice the re. 
cognizance may be forfeited ar the cndition broken, may 


dy ſummons under hand * e wn ſuch perſon to 2p. 
—— + 


then and there to 
anſwer to the matter of ſuch complaint or information; and 
alſo may bind: the complainant,” or any other perſan in a 
recognizence to appear and give evidence zu and the ſeſſion 
may direct the jury which ſhall there attend for the trial 
of traverſes, or ſome other jury of twelve honeſt and. ſub- 


Liantial men, to be then and there impanelled by the me. f 


riff without fee, to inquire thereof; and if the jury find 
that ſuch perſon hath done any act whereby the recogni- 
kante is broken, ſuch act being ſpeciſied in ſuch complaint 
or information, the court may adjudge him guilty; which 
verdict and adjudication ſhall be final; and thereupon the 
court ſhall order the recognizance to be eftreated into the 


exchequer, to be levied to his majeſty's uſe; and the fail 
perſon ſhall be diſabled to ſell any ale, beer, cyder, perry, 
or ſpirituous liquors for three years, and any licence grant- 
ed to him for ſuch term ſhall be void, ſ. 7. Provided that 
the juſtices, at the requeſt of the pr or ef the 


party complained of, or either of his ſureties, may adjourn 
the trial to the then next ſeſſions. 4 8. > > 
And if any perſon ſhall be diſabled, by conviction, to 
fell ale, beer, eyder or perry; he ſhall by the ſame con- 

viction be diſabled to ſell any ſpirituous liquors, any licence 
before obtained for that purpoſe notwithſtanding; and 
every licence granted to him for ſelling ale, beer, cyder, 


a4 


perry, or ſpirituous liquors, ſhall be void; and if he ſhall 


ſell during ſuch diſability, he ſhall be puniſhed as ſor ſelt 
ling without licence; and a certificate from the elerk of the 
pence (which he ſhall grant without. fee) of ſuch convic- 
tion ſhalt be legal evidence. i enn ts b nenne 
eee conviction ſhall be in this or- the Ike 
8 2-41} £4731 . i 


- « It _ 
e 1 : ' hs 9 4 8 RE e 
: 2 N r 4 -*4 SSI 8 0 TS 
3 8 7 3 VC F PAL STR N Cas" * » er 
8 F 8 n TIT EE ot no oo oat UG ASE URN EI INES.” 4 $500," 7, 
N Fs AE As 4 \ 779 * 
e 


. 1 
Wo 1 


& 8 
19 


8 $2 07 Us 4 3 Cid 4 1 aid bi ** 1 Js 3 } 


| kde, 05 e {ors 


22 
3 


7 
1 3:56 


8 0 vn the e e e having foldale, 
mw 5 — i the paryfh parifhiof . in this couttyoos 
ap- fend, ot hr A lad to fell the: fume, 
*. cet 45 . ird cenvictian. Gruen nw 
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1 Which. ſald e (hall be certified toi this next 
4 v Wha bled amongſt the: de cord ne El. 3 


n Wisi . Tits . * 


7. To what place the names fall re Fo 
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1 , No. . ſhall klinke g perſon . Licente rein- 


ich n any other place, than that in which it vas firſt Kapt 1 ed lo the 1 
the irtue of ſuch: licence; and ſuch licence with Togo tap 

the ther places ſball be void. 26 G. 2. £. 31. J. Z. * 

110 2. And if any licenſed perfor. ſhall die or ee Perſon dying of 


Mgns who ſhall be poſſeſſed of ſuch houſe, or the occupier 
ereof, may continue [during the. reſidue of the term, 
ithout 1 new licence or certificate, 26 wa . 4 3 
3. 296.2. 4 12. a. 
And if any alchouſe or vieualling boule Wall ene 
empty or unoccupied after the general day for licenſing 
the occupier! whereof, was dulyclicenſed. I 
ng) ; two juſtices at a petcy ſeſſions may grant a licen 


o any new tenant or occupier till the next general jg 


Wins 9ay; obtaining ficſt a certificate. as above .mentioned, 


1 Feine : 

= | act 17003 3 3 e I 

a —_ Y L. lun hg the lice ; fall rontinue in force; 

| 117909201 19 lass 
rf | | The Licence granted 3 licenſing day ſhall | 
1 de made for one ee 10 onen neg on git 29. 


26 . 2. c. 31. +) 59 otis 

And the licence granted at a petty cola dos the caſe of 
a licenſed houſe becoming unoccupied (as hath been ſaid) 
ball be made until . Nr r d. _ 
Sz. . 12. T : TE a Hail antun Bru 


Il. Oftne ef. 45 i o 200 15 | 


1. By the 1. 722 1 5 2% 7. np DB bee 
or retailer of beer or ale, ſhall uſe in che brewing or work - 
ing thereaf any melaſſes, coarſe ſugar, boneys or com- 
polition or extract of oy. ; * aten li- 

Vor, I. Au 
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his houſe-ſo licenſed ; hiSexecutofs, adminiſttators, or removing · 


quor, and alſo 1001. half to the king, and half to him 

that ſhall ſue in ſix months. way. * 73 N bil, 2 
. And by the 10 11 c. 21. J 64 If any com. 
mon brewer or retailer of beer or ale thull iſe any witlaſſe BE 
_ coarſe ſugat, honey, or oo mpbſition or extract of fugar, j 
me breu ing, makingb or working of any ale o beer w 
if any common brewer ſhall: receive into his. euſtody a0 


quantity of any the ſaid materials exceeding ten pounds, 

he'ſhall forfeit 100 l. t6 be-Yecovered 5 ated is by 

the laws of exciſe; and the ſervant or ochbr aſſiſting there. 
in, ſhall forfeit 20 J. in like manner, and in default of pay - 
ment ſhall be e erm Wontb s. 

3. And by g 


un. c. 12. No common brewer, inn- 
Feeper orrvictualler, ſhall uſe any brooth; worrwood, or Wl 
aaa other bitter ingredient to ſerve inſtead of hops) in am Wl 

beer or ale for ſale (except infuſing the ſame, aſter it 

brewed and tunned, to make broom or wormwood ale or 
beer z) on pain of. 20 L. half to 'theiking, and half to 
the proſecutor, to be levied as by the laws of exciſe, Wi 


* 0 


. 24, 26. e dal Jo beihng ad t OA ect: BN 
4. And by 12 Am. fut. f. c. 2. No common brewer, 
or retailer of beer or ale, ſhall uſe any ſugur, honey, foreign 
grains, guinea pepper, eſſentia bine, coculus:indiae, or am 
umholeſome ingredients in the brewing; of beer or ale, a 
mix any of them therewith; on palin of 20 f. to be rec 
vered and mitigated as by the laws of exciſe, half to the 
king, and half to him that ſhall ſue. /., 32 
1291 N e Tt. 3061123 WS! 
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If one who keeps a common inn, refuſe either to re- 
ceive a traveller as a gueſt into his houſe, or to find him 
victuals or lodging, upon his tendring him a reaſonable i 

price for the ſame ; he is not only liable to rendes damages if 
for the ichen in an action on the caſe at the ſuit of the 
party grieved, but may alſo be indicted and fined at the 
ſuĩt of the king. 1 How: 22ꝶ . 
Alco it is ſaid, that he may be compelled by the con | 
table of tlie town, or by a juſtice of the peace, to receive | 
and entertain ſuch a perſon as his gueſt; and that it is no 
way material whether he hath a fign before his door or not, 
jf he make it his common buſineſs to entertain paſſengers. 
But how the officer may compel him may be a queſtion: 
It ſeemeth chat all the officer can do, is either to cauſe ſuch 
alehouſe to be ſuppreſſed, or elſe to preſent ſuch"offente 
at the aſſizes or ſeſſions, that ſo ſuch offender may be 
thereupon indicted. Dale. W 
8 . 1X.» Soldiers 


| 


. — * * — 
5 TS P 
L þ . a 2 i n 6 © { -— LE ATE ED GEE 3 NY A AE "I 2 42 FB 5 8 Ga N25 T 7 3 hy A 7 
5 * gar I Y a) 1 a — FL * » q r ho N * * 1 n * 3 l 11 7 
WVC f ß ĩͤ . ß 153 e 
* 0 6 * 4 . 4 = 8. n 4 „ SIE < 2 1 2 "LS : \ ws I” 8 A RN a 
7 * 5 by L A 
| © 2 . 7 W 
* 


* Ce 


** : : * 


5 x) ' 4 . r ; F'. 
A ; | h 8. 


T -* + vu a <a 
bet 7 N 
255 5 : s — 7 ' = e 7 48 4 =y * * Fa 4 
0 „ erer x 6 inn 
nnn 4 0 
8 7 , i ' 8 * H * . p * th a ' WY 5 - 
1 hren 17 p "©: 
. 25 
0 wn” 


51 249; Werben en ach to 

| $ap4inft thotihy and deſertion;thecats — 

fault, a juſtice of the peace, may quar- Soon llach ed W 
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1. The juſtices in EHer (efions early (and mayors in Juſtices to rate 

corporations) fhafl rate the prite of eV barrels, kilderk ins, IOC: 5 

mins, and ure Feels to be ſold for ale or beer to be 

Wuctergd therein: And if any egeper ſhall hot ſell the'ſame 

coding to ſoch rate, he Rall forfeit 3's, 4%. half te be 

ing, and half t6 him that ſhall ſue. 8 Hl. e. 9. 
2. Eyery barrel of beer, within the bills of Mortality, Barrel, what, 

in all other places, 34 gallons ſhall de reckoned for a ber- 

fel of beet or ale. 12 C. 2. c. 24. % 3p 1. 1. 


3. By 11 C 12 , c. 15. which is required to be given Quarts and pints 
n charge at the ſeflions to the grand jury, it is enacted, to be mare. 
bat all innkeepers, alehouſekeepers, ſutlers, victuallers and 


order rerailers of ale or beer, ee eee Why 
pablick houſe, and retailing and ſelling ale or beer, ſhall 


retail and fell the ſame in and from their Houſes, by a full 
ale quart or ale pint, according to the ſtandard of the ex- 
chequer, in a veſſel made of wood; earth, glaſs, horny len- 
ther, pewter, or of ſome other good and wholefome metal, 
made and ſized to the ſtandard, and ſigned, ſtamped; or 
marked to be-of the contentof the ſaid ale quart of ale pint, 
according to the ſaid ſtandard, either from the exchequer, 
or from fome city, town corporate, borough, or market 
town where a ſtandard ale quart-or pint, made from the 
ſaid ſtandard, ſhall be kept for thut purpoſe; and ſhall not 
retail and utter any ale or beer, in any other veſſel not - 
ſigned and marxed; on pain of forfeiting-not above 40s. 
nor under 108. for every offence, half to the pqor, and half 
to him that ſhall proſecute or ſue for the ſame, to be reco- 
vered before one Juſtice, by the oath of one witneſs, and 
co be levied by warrant of diftreſs; rendering the overptus, 
deducting therevut the feaſonable eharges. f. 1, 6. The 
proſecution to be within thirty days. /. 65. N 
And moreover he ſhall not detain any goods for the 
reckoning, but ſhall be left to his action at law, . 2. * 
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But it is not neceſſary tl that bear or ale ſold to be ſpent out 
of the houſe, be carried away in ſtandatd meaſures ; but it 


is fufficient if it be meaſured. out by. eee by. 75 


Who ſhall mark 4. And every mayor, or chief officer of every city, town 


them. 


8 


[ndiQment. 


pen the ſtatute l another method of procee 


corporate, boroughs: or marker town, ſhall on requeſt to 
hinumrade,cauſe;all ale quarts and ale: pints, made of 700d, 
earth, glaſs, born, mg F web or = off, {and | 
1 e me ich ſh rought to him, t 

| meaſured an Nen ch che Ag in his 88, Ring 
' ſhall then cauſe the ſame, and 9 them, to be plainly 
and apparently ſigned, ſtamped, and marked with WR 
and a erown, for which they ſhall not receive above one 
„ for each meaſure; on pain of 5 l. to be recoyered 


as aforeſaid, and he ſhall alſo pay to the party grieved tre- 


ble damages with coſts, by at ion, at Jay, ; 114 & 12 . 
. 15 To" Fr a11t dige 

Note, Molt of the books. do ſet fork that the. 1 beg 
miſfioners or collectors of exciſe th 4 7 re Randac nl 
quarts and pints out of the excheq 10 Bern, market I 


town ; but this was only baue e of meat fore. June 24 9 


770 and not ſince. Hu + 9 w 
5 An indictment will lie for feng NES: in 72 unkate, * 
ing; 

becauſe meaſures are by the common 1 the es {4 
only! direct the manner of aſcertaining them. + Black, 10. 
But in ſuch caſe, the indiftment not be upon the 
3 but at the common law 0 — 9 ought to 
be laid, not for line wb bac! 6, ah Wark 
* rene s 15 OY TONY St 3% 1 


I's: +410 bit 15 tþ ©7414 £36 t 2 


Cmpiring to enhance the Prom: of Wh 
TH: 


333 {wes 2 5 3 Ed. 55 5 385 If; any brewers ſhall e con- 
faire: to ſell their victuals but at certain prices; they ſhall, 
on conviction in the ſeſſions. or leet, by Wit neſs, con eſ⸗ 
ſion, or otherwiſe, forfeit 30 l. to the king for the firſt oſ- 
fence, and if not paid in fix days, they ſhall be impriſon- 
ed 20 days; for the ſecond offence, 20 l. im like manner, 
or the pillory; ; for the third offence, 40 J. in like manner, 
or the pillory, loſs. of an ear, and to become infamous ; 
But by the 2 G. 3. c. 14. No brewer, innkeeper, vic- 
tualler, or other retailer of ſtrong beer or ale, mall be 
ſued or moleſted by indictment, information, populzr 


- 


ation," or otherwiſe, for advancing the. price: of ane 


beer or ale, in a eee S 


. 


VI. Selling 


Jut ti 43,6001 905 HIND e DT TIRE e 57 

13 55 Selling in veſels of plate. 

it VII. Selling in veſſels of plate. 
Wo ke MES PT: uh 347 2 0 OS wo FLOP EE ES hel Shoe be be. | 
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4 By 7 & 8 W. c. 10. intitled, An act to encourage the 
N 


+ 


| x, dringing plate into the mint to be coined, and for the ſur- 
ier remedying the ill ate of the coin of the kingdom; 

t is enacted, that from and after May 4, 1696, no perſon 
keeping any inn, tavern, alehouſe, or victualling houſe, or 
ſelling wine, ale, beer, or any other liquors by retate;h; 
publickly uſe. or expoſe to be uſed in his houſe, any wrought 
or manufactured plate whatſoever, or any utenſil or veſſel 
thereof (except ſpoons) under the penalty of forfeiting the 
ſame; or the value thereof with coſts, to him who ſhall ſue.. 

I have recited the title of the act, that the whole may 
appear together; becauſe, as the general practice ſeemeth 


now to be allowed to the n may be 


n. thought that this elauſe is obſolete, as hauing been intended 
bi gon y to encourage the coinage at that time, when there 
et as 2, un ſcarcity of money: But how far this may be 
47 urg on an action brought, I preſume not to a. 


I any innkeepet, victualler, ot alehouſekeeper, or tavern- 
keeper, keeping an inn or victualling houſe, do ſuffer any 
perſon to continue drinking or tipling the ein (except ſuch 


to | as ſhall be invited by any traveller, and ſhall accompany him 
be ny his neceſſary abode there; and exceptlabouring 
| and handicraftſmen in cities, towns corporate, and market 


LORE 
- d 
1 , 


| towns, upon the uſual working days, for one hour at bh 
dinner time, to take their diet in an alehouſe; and except 
labourers and workmen, which for the following of rheir 


— work by the day or by the great, in any city, town cor- 
I, | porate, market town or village, ſhall for the time of their 


ſaid continuing in work there, fojourn, lodge or 'viaual 
in — inn, alehouſe or other bictualing houſe; and ex- 
cept for urgent and neceſſary occaſions to be allowed by 
two juſtices); he ſhall; on conviftion thereof before the 


r, mayor, or a juſtice of the peace, on view, or confelſion, 
4 or oath of one witneſs, forfeit” 10 s. to the poor. 1 F. 
9 te 9. / 2 CO m or of ST oe 11 
e The ſame to be levied by the conſtables or ehurchwar- 
L dens by way of diſtreſs; and for default of ſatisfac- 
8 tion in ſix days, the diſtreſs to be appraiſed and ſold, ren- 
7 dring the overplus; and for want of ſufficient diſtreſa, the 


party offending to be by ſuch OW or juſtice committed 
5 | to 


38 ___ miaſes. 


to the . there to remain until the penalty be 


Wei, x: age we ods ILL 
And if the conſtables or churchwardens do negle& their 


duty in 1 -of de wy levy the penalxies; or in de- 
fault of diſtreſs, do neglect. to certify the default, by the 
ſpace of 20 days, o ſuch mayor or juſſice ; every perſon 
ſo offending ſhall forfeit 408. to the poor, to be levied by 
way of diſtreſs by warrant from ſuch. mayor or juſtice; 
the diſtreſs to be detained ſix days; in which timeif payment 
be not made, the goods to be appraiſed and ſold, return- 
ing the overplus; for want of ſufficient diſtreſs, the con- 
ſtable or churchwarden ſo offending, to be by ſuch mayor 
or juſtice committed to the common gaol, there to remain 
until the penalty be truly paid. 1 J. g. 9. . 4. 
And moreover ſuch alehouſekeeper ſhall, be diſabled, for 
the ſpace of three years, to keep any ſuch alehouſe. 21 J. c. ). 
And alſo, the ſaid offence may be inquired of and pre- 
ſented before juſtices of aſſize, juſtices of the peace in their 
ſeſſions, mayors in corporations, and in the leet z and there- 
upon ſuch. due proceeding/ſhall be had for the conviction, 
as in ſuch like caſes upon any inditment or preſentment | 
is uſed. 4 J. c. 5. $: RE IE LEE Pe 

And all conſtables, churchwardens, aleconners and ſide- 
men, ſhall in their ſeyeral oaths incident to their offices, 
be charged to preſent the ſaid offence. 4 J. c. 5. , 7. 


Penalty of tip - 1. If any perſon (unleſs. thoſe excepted under the fore - 

_ ling, going head, by 1 F. c. 9.) ſnall continue drinkiogor tipling, 

in any inn, victualling houſe, or alehouſe, or any tavern 

keeping an inn or victualling houſe; he ſhall, on convic- 

tion thereof before the mayor or a juſtice of the peace, on 

view, confeſſion, or oath of one witneſs, forfeit for every 

offenee 3. 4 d. to be paid within one week next after the 

conviction, to the churchwardens, who. ſhall be account- 

able ſor the ſame to the uſe of the poor: And if he ſhall 

refuſe or neglect to pay the ſame, it ſhall be levied by di- 

ſreſs: Ang if he be not able to pay the forfeiture, then 

þ tune mayor, Juſtice, or court where, the conviction ſhall 

| be, may puniſh the offender, by ſetting him in the ſtoc <Q 

4 for every offence by the ſpace of four hours. 4 J. c. 5. 
fo . J. 9. 21 J. c . 1 C. e, 4. 

'- The ſaid offence may alſo be inquired. of and preſented; 

- before juſtices of aflize, juſtices of the peace in ſeſſions, 

' mayors, and in the leet ; and proceeding ſhall be had there- 


upon 


4 
if 
| 
i 
? 


rr 
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25 month. 4. J. . 5. 


| offence 5 8. to be paid within one week after conuiction, 


J. 2. 21 Fe wa 


for 25 eee as pon. omg. ahn 


ment. 4 J. c. 5. , 
The offender to * 5 5 need, indicted, or. copyifted i © x _ 


"And all coiltibs, e DN, (eden, aleconners,, and 1 | 
men, ſhall in "their, feveral ' _ ent. 0 their lg 


Y be char ed to preſent the (aid offenc „ 10 | 
2. And if an "ehouſekeeger, tral be Per ER the „ 


aid offence, he ſhall moreover for the ſpace of three years Suliy of dplings 
be diſabled to TY any ſuch alefiguſe, T. 6.10. 7 


. c £ 127 2144 +> > * 
y 7 | 8 «£5 4 2 70 ; : 2 : FE £4 1 Ei 11 *# FR 5 ; % o Pa 1 * ? a ' * ſ 
- Lv * 


189 „ 


xv. d; Concerning drankemcſs. | 


n 
7 


; © Drunkeoneſs 8 no erime.z Wade hacks — 8 Drunkennels =o 


1 * 


| of any crime whatever, through his.voluntary drunkenneſs, excuſe, 


ſhall be -pupiſhed for it as much as if be had been ſober, 
1 Haw, Ts 452 * 


2. If an odd, their "brethren; b qrunkenpefs, the al 
e St and ſidemen mall 1 8 the fmd'to the piri cenfure, 


ordinary, that they may be puniſhed by the ſeverity. of. the "7. 


uus, according to their deſerts; and ſuch notorious offen 


ders ſhall not be admitted to the haly communion, till they - { vn. | Na 


1 tbe reformed. . 109. 


And all conſtables, 3 eee and 
ſidemen, ſhall be ſworn to Jongg the offence of A | 


| neſs. ' 47. 7586 308 441 198489 i 99 14 


3. Every perſon 8 ſhall be drunk, a0 0 theredl: ſhall Penalty _ 4 
be —.— (I. K.) before one juſtice, or mayor, on view, ſirſt offence, 
confeſſion, or oath of one witneſs, ſhall forfeit fur the firſt 


to the churchwardens (L), who ſhall: be accountable for 
the ſame to the uſe of the poor; and if he ſhall refuſe or 


. to pay the ſame as aforeſaid, it ſhall be levied by 


diſtreſs (M); and if the offender be not able (N) to pay 
the ſaid ſum of 5 8. he ſhall be committed to the ſtocks 
(O), there to remain by the ſpace of ix hours. . c. 5. 
fo Ty > 

And if an eo other idferien officer to whom 
that ſhall be given in charge by the precept of any mayor 
or juſtice, do neglect the due correction of the offender, or 
the due levying of the penalties where diſtreſs may be had; 


— 


| every perſon; 3 — forfeit 10 8. to be levied by 


diſtreſs, by any other perſon having warrant-ſrom- any 
mayor, e or court, where any ſuch conviction ſhall 


"00-6 to be "oy to the! I 9 W account 


D 4+ Zn! | for 


for the f. ad" to the vie wy EY 5 the of cen e ſh 
| ; be committed. . 
Second offence. 4. And if any ee RR. See ein 
„ all after that be again convicted of the. Uke offene, he 
hall be bounden with rwo ſureties in a recognizance or 
1 N of 4. with e to be 7 — 17 8 
„5 of ood behaviour, 4 J. c. 5. at at 3 
he Sons 7. be of good bie Lord Hite, ſpeaking of the ſta- 
© twepf'34 Ed. 3. c. 1. which gave juſtices power to bind 
malefactors to the good behaviour, generally, without any 
time limited, ſays, that it is not meant that the fame ſhal} 
be. perpetual, but in the nature of bail, viz. to appear 
at ſuch a day at their ſeffions, and in the mean time to be 
# of good behaviour. 2. H. UH. 136. 
Who may in- 5 The ſaid offence may alſo be inquired of and preſent- 
quite theregf || ed before juſtices of aſſize, Juſtices of the peace in their ſeſ- Wn 
ſions, mayors, and in the Jeet z and thereupon proceſs ſhall ne 
be had for the conviction, as upon indiment or 1 N 1 
ment. 4 J. c. 5. fo 5. = 
6. But 6 hall be preſented, .indiQted. or con: = 
victed in ſix months. 4 J c. 5. iI. = 
None to be twice © 7. 18:49ialls „ that this act ſhill not abridge the — 
puniſhed for the eccleſiaſtical juriſdiction. 4 K c. 5. fi 8. = 
Game offence, But when the offender hath been once paniſhed, by any Eo 
the ways befoce mentioned, he fhall not be 3 75 WM 
by wm nt hoo eee, Al an 90 is 
| f any alchouſckeeper ſhall be convicted of bei due 
_— keeper he 95 tides the — above — being utterly 
LE | diſabled ta keep any ſuch jalehouſe, for the ſpace of three 
_ years next enſuing the conviction. 7 J. c. 10. 1 C. c. 4. 
EY 9. Every perſon; in his 2828 's pay in the navy, being 
0 * guiky/ of —— ſhall jacyr ſuch peniſhment'as a 
5 martial Gall think nit to . We. 7. c. 29 
Tat _ G + AS 9 6944 5 11 b 14 
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«ff W774 Detaining goods for the reckoning. 


wt 5 97 3 


In, what time. 


3 1. 1 5 innkeeper may detain the, perſon of the mf te 
e eats, or the horſe which eats, till payment. And this he 
may do, without any agreement for that purpoſe. For 
men that get their livelihood by entertainment of others, 
cannot annrx ſuch diſobliging conditions, that they ſhall 
retain the party's: property in caſe of nonpayment; nor 
make ſuch diſadvantageous and impudent a ſuppoſisiqu, 
that they ſhall not be paid. And therefore the law annexes 
ſuch a condition, withaut the 5 4 n of the 
parties. Hac. Air, Ine. 1_L< 


For 


1 
"INT 
"© 


Tx 
Li 


* y- 95 4 
, 7 * » 4 
. 


ros it would be hard te oblige Mimste Tas for every licrle 

er and a greater Hardihip, eat he might not be able 

fs, (RS find bim who was his gueſt, 14½%% „ 
> ESE >. But an horſe committed to àn innkeeper, maycbe de Horſe to be de- 

ien only for his own meat, and not for the meat of the ange only for 

eit, or of ary acer benden gene chattels in ſuch caſe . 

e only in the cuſtody of the law for the debt that ariſes 

e ſame party 3 for the law is open for all ſuch debts, and eee 

otk not admit private perſons to take repriſals. Bac. Ar. 

ns. D. 1 Bulft. 207. ws 2 # EBT” ; 0 4 5 eint 7 101 5 | ; 

3. Allo, if any” innkeeper, alehouſekeeper, victualler, Reckoning tobe 

butler, in giving any account or reekoning in writing, an veftels i be 

WS otherwiſe, ſhall refuſe or deny to give in the particular ſealed. 

nber of quarts or pints, or fhall ſe! in meaſures un- 

SS acked ; it ſhall not be lawful for him, for default of pay- 

Went of ſuch reckoning, to detain any goods of other 

bing, belonging to the perſon or perſons from whom ſuch 

ckoning ſhall be due, but he ſhall be left to his action at 

e law for the ſame, any cuſtom ot uſage to the contrary 

dewichſtanding. 11 C12 NM. c. 15. . 2. 

4. In like manner if the innkeeper gives eredit to the Goods ſuffered to 

rty for that time, and lets him go without payment; n 

en he hath waved the beneſit of the cuſtom, and muſt taken. 

ly on his other agreement. 8 Mod 17% Me; vip is; 

'5. An innkeeper that detains a horſe for his meat, can- Goods ſeiſed, 

ot uſe bim; becauſe he detains bim as in cuſtody of the not to be uſed, 

aw :- and by conſequence, the detention muſt” be in tge 

ature of à diſtreſs, which cannot be uſed by the diſſraine. 


S 


#4 iQ 434 Slane ins <6 14 
$3.7 5 o 3 . x. / #$; 


305 pac. Ar. Inns !! a S196 e 

ing 6. But by the euſtom of Londen and "Eater, if a man whether they 
1 ommit an horſe to an innkeeper, and he eat out his price; may be fold, 

2 e innkeeper may take him.a&his/own, upon the teaſon- 

by ble appraiſement of four of his neighbours: which was, 


t ſcems, a euſtom ariſing from the abundance of traffick 
vith ſtrangers,” that could not be known, to charge them 
ith the action. But the iankeeper hath no power to ſell 
he w_ by the general cuſtom of the realm. Bac. Abr. 
Inn d.. ill d ůͥę,t Hong gs anos 
So in the caſe of Jones and Pearle,' E. q G. In ttover 
or three horſes, the defendant pleaded that he kept à pub- 
ick inn at G/aftenbury, and that the plaintiff was a car- 
ier, and uſed to ſet up his horſes there; and 36 J. being 5 
ue to him for keeping the horſes, nich was more than | 
they were worth, he detained and fold them, as well he 
might: But on demurrer, judgment was given for the 
plaintiff; an innkeeper having no power to ſell horſes, ex- 


cept 


i 


cept/by; ſpecial 3 as — city eh Lendan.,,, And 
fides,-when the horſes had been once out, U o 8 

detaining them for what Was due Melos O87 nor ed a 
of eh in again. Str, 886. 


41 ieee bn ; 20651 
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2 „ bowl Fer Fr for — benefit of travellers, | who 


— ul. have certain privileges hilſt they ate in their, Journeys, 


and are in a more peculiar manner protected by the law: 
it is for this reaſon, that the —— 2 anſwer for 
1 4333 $ hich are ſtolen, within the inn, tho not de- 
IIuvered to him to keep, and tho he was not acquainted that | 
the gueſts brought the goods to the inn; for i it ſhall be in- 
tended to be thro' his:in negligence, or ſioned by the 
feult of him or his ſervants. 6 Co. Caley's caſe. |... 
S0 if he puts à horſe. td paſtyre, withaut the direction 
of his gueſt, and the horſe; is ſtolen, he muſt make ſatiſ- 
fabtion. (But otherwiſe, if with his direction.) id. 
In like manner, if an innkeeper bids his gueſt n 9 
key of his chamber and lock the door, and tells him that 
he will not take the charge of the goods; yet if they are 
ſtolen, he ſhall be anſwerable: becauſe he is charged by 
law ſor all things which come to his inn: and be cannot 
diſcharge himſelf by an or the like words, . Halt. « 56. 
ene eee 
Who mall be © 2. Holt C. J. ; doubted whether a man is 3 gueſt by ſet- 
deemed a gueſt ting up his horſe at an inn, though he neyer went into the 
in this reſpect. inn himſelf; but the other thret juſtices held, that ſuch 
perſon is a gueſt by leaving his horſe, as much as if be 
"Had Raid himſelf, | becauſe-the/borſe muſt be fed, by which 
the innkeeper has. gain; . eee if he had left. 2 trunk, 
or a dead thing. 1 St. 388 | 
S8o if a man comes to an In. nich a 8 in which 2 
he hath certain goods (to wit, hats, as the caſe was), and 
departs leaving it with the hoſt, and two days after comes 
again, whereas in the time of his abſence this was 1 B 
be ſhall not have any action againſt the hoſt, becauſe he 
was not a gueſt at the time of the ſtealing, and the hoſt 
had no benefit by the keeping thereof, and therefore ſhall 
not be charged for the loſß thereof in bis . 1 Rall. 
Ar. 20 | 
If an attorn | bives = chamber in an inn for a whole 
term, the hoſt is not chargeable with any robbery. in it, 
| becauſe the party is as it were a leſſee. Me. 877. 
If one comes to an inn, and makes a previous contract 
for lodging ſor a ſet time, and doth not eat or drink there ; 
Ke 1 = no gueſt, - but a lodger, and ſo not under the inn- 
. keeper's 
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4 1 in a common inn, ariſing. in the — . Sa 
and carrying goods out. of his chamber into another room, 


and from thence to the fable, intending to fd waz with 
them, is guilty of felony, altho' there was no treſſ iſs in 


che taking of chem (which yet Is l N in caſes 
f ſelony.) Dali. c. 40. . | 


NOTE; The Aare dend are w ede out of 
heſe acts coricerning alchouſes, 
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. .” information and Com p74, for eng ae 4. with 
A out licence; Ge rnb 
1 /eſtmorland. N E i! rememhered, that thi — a of 
in the year of the reign 9 
bis majeſty * reorge the third that now is, A. I. Soul 


ien, in his proper perſon, as well for his ſaid maj 

ith 9 if, exhibiteth ak J. P. eſquire, one of hit +, 894 

% Justice 7 the peace In and for the faid county, a. com- 
plaint and i in ormation, and" thereby informeth me, 1 that on 
the — day of ——— now loft paſt, and at ſaveral times 
between the ſaid - day of ——— and the time of exhibit- 
= ng this information and complaint, one A. O. of in the 
_ county a oreſaid, yeoman, at —— aforeſaid in the county 
= 5 did ſell ale mow 2 and other exciſeable liquors, 
= by retail, without being duly” litenſed ſo a do; * whereby the 
= /aid A. O. hath forfeited 2 together woith the 
6%, and expences of convifting 74 . fd A. A. 8.2 far the ſaid of- 
ice; and that A. W. fin the ſaid county, yeoman, 
a material witneſs to be examined concerning the remuſes : 
And thereupon the 2 A. I. who as well for his 725 majeſiy 
| as for himſelf exhibiteth this information, prayeth judgment of 
me the ſaid juſtice in the premiſſes, that he may have one moiety 
of the ſaid fum of 40's. and alſs the-cofls ond expe of ch 
convittion as accor to t m of the ſlatutè in 
that caſe Pele 1 that 72 A. . 4 ſummoned to 
- anſwer the premiſſes, STIL vel ts hy bir leu 
ledge therein. f 4 | FE 

I. . 


- Summons 


B! OTTER er for flling-Me-withom 1 
cence, and? alſo” BY. N on che 8 1 6. . 
6. 46. * . 


* | 2 
Weſtmorland. 170 che Nini of — in the fi i 
Ag! De nommon £ 2i Pon 


SEFUERE AS 7 las thai 
5 bis day exbibited before me J. , one of hi 
12 fe 5 jut ices of the peace i in and fas the faid county, by A.. 
of gentleman, ſetting fort that on the 7 5, 
e loft paſt, and at rweral times between the ali 
—— day and the time of exhibiting the ſaid infir. 
mation and complaint, one A. O. of —=—— in the county fir. 
ſaid, yeoman, at — aforeſaid in the county aforeſaid, ail 
| fell ale and beer, and other exciſeable, liquors, by retail, with 2 
"rat being duly licenſed ſo to do; and that A. W. of 
the ſaid county, yeoman, it 4 material witneſs to 4 l A 
concerning the premiſſes : Theſe are therefare to. require you forth. 
with to ſummon the ſaid A. Oo. to appear before me at 
in the aid county, on of — — at 1:8 
hour of of —— — to anſwer to the matter ſo complained and i. 
| 7 77 againſt bim; and to | ſummon alſo the faid A. W. I. 2 
e ore me at the ſ ame time and lace, to teſtiſ his know 
2 in ibe Premiſſes. * 11 be you then there td certify wh 
you ſhall have done in the execution herzof. Herein fail you nd, 
Given under my hand and ſeal, this EIA of of ——— i] 
the —— Year - 


— the 


S L 
93 "OPS " 
WAY 


„ a ſeparate 3 ſor a 8 in behalf. o 
either. of the parties, may ealily be A from the 
| preſſes mutatis e N 1 


LA 3 * By N 


Op Conviction for ſetting ate ber once . oo 
the 5 C. 3. c. 705 n N W the is 
tüte. 


n 


Middle, JE it n . on ee day 
» ———mthe gear ——— A. O. ef 
as duly, convicted before me. J. P. eſquire, ane * his majeſhy 
juſlices of the peace for the county f M. for felling ale or ben, 

or other exciſeable liguors (as the caſe ſhall be) without bein! 

auly licenſed ſo to do, according to the ſtatutes- in ſuch caſe mail 
and provided, whereby he has forſeited the ſum of toil 

being the firſt, ner or third N (as * caſe ſhall 1. 

f ie ſadi 


7 


. e e 2 N 
rm ale tial [PRs we Gare 


c. 46. 


ay ; . TY V ter N 4 ” W730 WN ** ur (3 \ 

1 | TROTTER To phi conſtable. SY 1 e Abe. fa 
Mir. = , — 5 Countys and to the Ted ve his mu- 
Vert. you's gaol e laid. con. 
WW. 3 4% n vs: nee en ee Wye: 
with: FR ERE A 8 A. O. of - in the county aforeſaid, 
— NV . was on the 155 of 5 ny 3 
nini ee n J. P . efquire, one of his ſaid majeſly's juſtices of the 
ori in and far the: ſaid county: for; ſelling ale ¶ ber , * 
— i ſeable 1 as the caſe ſhall be] without being duly li- 
at the 2 p/cd ſo to do, according to the 1 in fucb: 0  rmads and 
d iu. wided ; whereby he hath' forfeited” the ſum TH orig. . 
W. t bis being the firſt offence), beſides the cofts and expences of his 
NOW nviction. which. erpences IT have aſcertained, and * 
wha be ſum of 8 to 5 7 in ſuch ct a 


nd whereas the faid A. O. en the ſaid ——— day of —.— 
ad notice of the ſaid conviction, and hath reſu fed or neglected 
pay, and ah net paid, the 47455 ſums of LETT 
— I 4 0 therefore hereby command you the ſaid con- 
able, to apprehend him the ſaid A. O. and him ta, 5 to 
be ſaid gavl at aforeſaid,.. and deliver him. oy the . 
er thereof, together with this Precept: And 1 do erh 
„ you the faid keeper of the ſaid '2a0l, to recrive mto 
h in the ſaid gael kim the ſaid A. O. and him there 75 

b keep for the = one month, unleſs he RES boner pay 

aid ſeveral ſums of forty his s and — and alſo bi 
20 charges, and 9 . . lrg convidhion, 

4d = 


the year — e e e 


8 LI 1 4 
* 5 2 2 
* G W 18 ; — A* 
LOW 3 1 A: 47h T5 1 , 
1 Re. ” &J . * 


F-The tie at 36 for the ſeconds ths or. iber ac. 
quent e * mutandis, 1 
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ſurety in 101. that they will lh uſe or Juffer uny unlawful 
reſpeftive houſes and other places; and if any Jhall be hinared 


| NW) ee non a certificate under the hands of the 9 


. 
| . 


4.8 — 5 
* *. * 


e 
0 1 0 ummon ale 
ra ns CEL, 


T 25. 2 G. 2. c. 28. and 26 OE dk an. 
Jon 5 
TEN S447 
| boy. 7% 


| Falk 5. 
J's pur ſuance of the ſlatutes in that caſe made — are 10 


ie KT 2 


refutre by thereof to iffile ou ur Warrants t 

2 22 aber Lee ho 2 bhwicks —_ 

Given under our hands and ſeals the 2 0 N 
n * * 1 W BY R 8 * A A 7 — 


by F war yy” 
Tho form of the peer as above ditefed: | 
, 8 5 3 3 ö 11 N 
Daß N ard 
TY. virtue of 4 wth Fun his "maj 90 J 1 if th 


' Peace att 1 E withis. the Aid ward 10 * directed, you art 
bereby re uired 1 gipe natite to All licenſed . and ale. 


mand I $3 Py 8 
man J. To theconfablosot mm," 


KS e909 71% 


** 


135 670 9 5 Jour . — 4 alſo to al per ſs 7 


7 pf 75 ſaid Jules r e 2 2 that 3 7 

nally appear Before the 1 1 4 

of September next, at bo 7. — in Ty _—_ 7 
the fame day, to take or renem therr 125 for the year thſu- 
ing; and alſo to give them notice, that every per, n then and 
there to be Titenſed, mus perfonally enter into a recognizance in 
the ſum of 10 tagether with 1200 5 S1 each, or one 


games, and that they will keep good order and rule within their 


by. fickneſs,, or other reaſonable cauſe to be allowed by the ſaid 
2 4 5 hat he muſt procure two fureties then and there 4 ” 
bound in like manner in 101. ub. 
And unto ſuch perſons as have not been licenſed for the — 5 
preceding, yeu are further to give notice, that no licence will 
be granted to any of them, unleſs he ſhall alſo, at the fame time 


ha er the r 5 

t 

g wo 1225 52 eee 2 
2 where he inbabi » ſetti ng forth that he ts of — 

e. 7 ober life and jag) ee ; 

you are thake a ie toi wh 3 


the 7 5 5 . therr 2 are e 


xd at k ou 
x e 121 LAY to Piet bt (Rae £ 


| Nb f = "I 
" 3 1 a bench, 5 
bin x * nn eee 
. . OP 
55 G. "Arabs to keep an alehonfe' on the REY 
/ E 6. r. 25. 2 C. 2. f as. and 26 6. 2: 
2 e N n 1 ne Wn ity 
| On 3t. 61 eee 4x enen e 10 Th * WW. 


= an f 
\ 1 Aa "24 7 3 TH 

2 705 27 Pocrizg of Sr, % 
25 


3 
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' Weltmortang,” 
Eaſt Ward. £ 
| Ing within the 755 

90 reſaid, MAY 


9585 [ite hives or 39 


Jon of the Fa 9 ore ard inthe. chi 1 
ere yo 
TS, 4 0 7 2 er i- 


cenſing pe r/ons to le £0) — Eg. 
tl 2 of Sent 1 7 * reign 122 e, 
are reion $6 'Gearg e the. third, 0 Greet B Britain, e and 
20 fie, Fin, Bat of, the feith, dp om, pop in the 
ns ea; our 
2 7 e bis majefly* 8 75 5 Fees * 15 6 cace for, 4 ſaid rol 
ra) 2 Tom and ſeals are "be reunta | ſet e 15 -of 
ſo- 3 afſe du the. is eneral ta ' allow ans 
2 cence A. B. yeoian, at the — 5 n en th, 
of divifien and cointy @forefaid, to 15 a common alehuuſe, er vie- 
fu tualling houſe,” and to utter an Je vi, beer, alt, Guder, Oder 5 
nd and other exciſeable liquors, to bt drank in the ſame houſe where- 
in in he now dwelleth, and not elſewhere, for one, whale, year from 
ne the 29th of this preſent" month of September, and no ap 2 
ful So as the true aſſize in bread, beer, ale, and other li e 
er hereby allowed to be ſold, he duly kept; aud ng unlawful gam 
ed or games, drunkenneſs, br any other diſorder be ſuffered in his 
= houſe, yard, garden, or backſide ; but that good order and rule 


be maintained and kept therein, according to the laws 0 o this 
realm in that behalf made. Given under our hands a ” , 


7 „ the day and year fin above written, 

a | 

me If he hath not been licenſed the year e then theſe 
af words muſt be inſerted (A certificate under the hands of 


— having 


—— having bien ade ads TAR 
— 2 — and ef fober He ad ne 


. 4 1 | £ * I 
W n 2 NIN | 2 55 N I. * . N 
5 Ty » 
7 3 
034% 33 r . * Ws ; IN * ti 


aifuſacts. perſon. hath: 8 Ueeaſed che year — 
| this certificate.is not required; and ä inſert the 
ſame in all licences is abſurd and, if executed by the ju- 
Ricez.in ſuch form, muſt be in many "inſtances: not true. 


213307 13 5 24% AST OA ei * \ 33 Ga . ra f 
1. ons an "of an alehouſekecper; on 5 U 
* * * J 


. 1. and 26 G. 2. c. 31. ce 


\ 
3 * AN 


E it remembered, that on the —— daj 
| of in the year of the reign 
of =>——A. P. of = iin the Gu aforefoid,” inmtecper 
and A. S. of ——— yeoman,. and, B. S. .- yeoman, 


perſonally came before 105 efquires, juſtices of the pr eace 
for the ſaid bee and acknowledged themſelves to ous 1 our 


ſaid fou verei the king, Hor is to.fa the 275 A. P. i 
wm of 10 the ſaid A S. we ſum of 5! 
each," of Ap PR lawful mene 57 8 A to be made 
and Lond” of their goads . and thattels, lands and. tenements 7 re- 
Reftivth, to the uſe e our ſaid avert n bord the hing,.. Þis 
Feirs and, ſucceſſors, 1 "the aid . male de 2 in 
the condition underwrit ten. 


"THE condition 0 75 this ts is ſuch, that whereas 1 
above-bounden A. F. is licenſed 4 he 29 77 2555 inn and al- 
houſe for one year. from the day of this preſent month of 
| September, in the 7 : whete | 8 dwelleth at — 
aforeſ, Mid; if he the ſaid 
oder, 47% rule, and af 
ilk, "x 51 ſaid houſe in any outhouſe, var d, garden, 
or. backſide, thereunto 2 e W the 25 ws: i 
2 . ſhall be, void. e 


Taken and acknowledged $3 abt 0 CEL A ies 
WV rv ED, 0 us 5p. a 8 0 * b f g 4 0 
Þ * x | 5 8 A 


2 11 2 by 2 
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I. Informaton of drunkenneſs; on the + 7. 6. 3. 
we and 21 F. C7 | 


w” The 19 of 4. J. of [in 
the county aforeſaid, yeoman, exhi- 
e dited before me J. P. eſquire, one of 
Weſtmorland. & his majeſty's juſtices of the peace for 85 
N I the ſaid county, the day of 5 
i the year — who on his 
' oath ſaith, | 


PHAT R. 9... the county 40 12 1 

on the ——— day of ——— in the year aforeſaid, at. the 
pariſh of —— in the ſaid county, was drunk ; contrary to 
the flatutes in 75 caſe made : And thereupon he the ſaid A. I. 
prayeth that he the ſaid A. O. may forfeit the ſum of five. 
ſhillings to the uſe of the poor f the * pariſh, as by the faid 
feu + is required, BY 


Before me 


K ” k , * 
o . 
9 4 
q = 
* 


K. Summons thereupon. 
Weſtmorland. ro the conſtable of ——, 
ORASMUCH as information upon oath hath been 

F made before me J. P. eſquire,. one of * majgſiy j uſtices 

of the peace for the ſaid county, that A. 

county aforeſaid, labourer, on the 5 of in the 

year, at the pariſh of - in the county aforeſaid, 
= was drunk ; contrary to the „ in ſuch caſe made: Theſe ' 
car therefore to require you to ſummon the ay A. O. to ap- 
pear before me at in the ſaid county, en the 
day of — = to anſwer unto the Pore brmation, and 
to ſhew- cauſe why the penalty of five ſhillings ſhould not be le- 
vied on the goods of him the ſaid A. O. for the aid 0 ences | 
and be you then there to certify what you ſhall have done. in 


| the premiſſes. Given under my hand and Jah, the r 
| e NE, 


in the 


Note, the informerin this caſe may be a wiel, bavlag | 
no ſhare of the penalty. | 

And the juſtice may convie on his own. view; 3 "abid chen 
the information and ſummons are needleſs. 5 


Vor. * n ee : 5 'E 3 e ; Wh 60h WARS 


4 


. 4994» 183. 436) TH 3 4 
15 Watrant to the SI HAT (if 1 865 are net 
preſent at the conviction, or the offender makes 
default by not appearing) to receive the penalty 
-of e 5 che 4 1 2 *. * pak 21 Sa 


7 je 2 4 1 6 5 , | 


1e. 0 the Murktwaititne 53 he ha of 
2 . — In the faid . 


— in the county 
1 85 


ORASMUCH 45 "> O. of 
drci, labourer, is convicted £ 
one of hit majeſty's juſtices 5 the peace fo 
that he the ſaid A. O. en 7955 he year 
at the pariſh of ———. in the 5 county, 5 Wat} 
contrary 45 555 Jlatutes in ich caſe mode; 10 0 he hath 
forfeited the fum of five Jhillings, to the uſe "of the poor of the 
ſaid pariſh; Theſe are therefore to require you to demand and 
receive of and from him the ſaid A. O. the ſaid ſum * 
- ſhillings, to be by you accounted for to the u . ſaid: And 
if be ſball refu ri or neglect to pay the ſame, 5 the. ſpace of one 
ES fer uch demand made; that then you certify to me ſuch 
refuſal and neglet?, to the end that fuch proceedings may be had 


thereupon, as to juſtice doth appertain. Given under my hand 
and ſeal, the —— day ＋7— in the Mer. he, 


are © 
* Me Ji coun far 


NI. Wathant to bey we penalty of Arie 
enn, c. 5. A 


To The conſtable of — — in the faid 
Welkmodand. 255 x, Ne wes 


| 0 e —— e ra es one of bis ? ys 
e of the peace for the ſaid county, for that 2 5 faid 
. O. was on the —— day e — drunk 


: '9 at: — \afert- 
aid, in in the par % and county. a foreſaid, by ich hþ he hath 2 


feited the ſum of 58. And whereas I the the ſaid 
ie my warrant on the day of - 
that dens of the , 


e ihe Jaid fum 4 „ F e 25 A. . 4 
1. ear it duly, 2 10 me, as duell on dle erh of C. W. 


hwarien of ar atherwiſe, 
2 they the, «ſaid 1 20 4 did on Th 1 Ano man 


Ee LS OC T. Pa NA . I GENT x7 2 0 PG EY 
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aid 


22 ed TITTY ST Any eng FRETS ah 8 


| e, 0 15 
. to comn 


ies. 


Wwe vo 


and from the ſaid A. O. 


armor, the . jr 420 


but chat be: 


£0045 0 72. 1 2 - 


days next after Jar. 727 of. 


gether with rea , 5 jo frown; r Feen 2 fig 


diftreſs, ſhall at t f  foll the ſald goods 


ſo by you deſtrained as aforeſaid, and out of the money ariſing © 


ty juch ſale, that you do pay the ſaid ſum of 5 s. to the church 


wardens of the ſaid pariſh, for the uſe of the poor of the Jad 
pariſh, rendering to him the 55 A. O. the overplus upon de- 


mand, the neceſſary. , charges of g. keeping, and ſelling the 


| op diftreſs, being fir) 7/4 2 pa * d if the ſaid A. O. be 


ot e 4 12 the ſaid ſum of 8 s. and ju Heient diftr foo can- 

ah her of 6" levy the ſa ſaid [uy ves you"certifyThe 
7251 ton ther "with" wg Tethifh:! of. wt ee Jie. 
ander My LIES this n n * e 


1 N. Certificate Dy. the conſtable of want of diſtreſs. 


167 « 4 1 1 18 7 9A 
Weſtmorland. A, C. conſtable of 


in the 
year — — before me the juſtice within-mentioned, that he hath 
made diligent ſearch for, but doth not know wy nor can find, 

any goods of the withift-nentioned N. O. — to levy the 
within-mentioned ſum of for. /hillngs. 


Before ng the ( !. 21 FE 

Ne n: Om wa E © 

13" £292) 7 P. 1 1 | 3 & 13) TY, : 
. . 3 1 2 3 bY 13 


0. 5 ' Commirment to 1 8 ad Yo en 
1 We to fe, the l on 4 Fea 5. : 


ih "0070 55 Jp $394: 31 11 
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- Weſtmorland {Thane the e . IF id 0 


* * £7 * "75 . ** 
5 * Wee 


Fey 118 3 G7 g 007 * Fs . % 
Nein | | LY 


THERE * 0. % in CY id Nat 1 

hams AS on "The, = — day of fin Wop 

—— one of his maſje suſtices of the peice ſor the 

for that he the 2 Fs "was on thi == — = wa 
2t— 1 in the pariſh g 


* the ; ſaid coun cui , fire be. hath fo} zited the ſu 


E 105 i Ee TE 


in the ſaid county, 
3 * maketh cath this —— day 0 


4 


= 


« : hf neg He, red 70 75 e . 


1 , 
* 4 1 


04 


able to pay the ſaid ſum of 58. Theſe are therefore t0 require 


tr D made before a juſtice of the peace, who ſhall give a 


Appeal, what. 1, IHS word has two ſignifications in law; the one 


pleadings, and the charge of the proſecution; and the me- 
..._ thod of indictment is now generally taken. Mod, b. 4. 


Within what. 


LS NR be ſet at liberty, but ſhall be Wanne; 3 


_ flocks, there to remain for the ſpace of fix hours, Given under 


And whereas it duly appears to me, that the ſaid A. O. is ne 
. you in his majeſly's name, to . him the” ſaid A. O. in the 


. 
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Almanacks. See Stamps. 
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nog nt” — 
25 v farntal acts, oath of an annuitant's life is to be 


certificate thereof, in order to intitle ſuch perſon to receive 
his annuity. e 5 


© | Apothecary. See Phyſicians, © 
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is, removing a cauſe from an inferior court or 
judge, to a ſuperior; as from one or more juſtices; 'to the 
quarter ſeſſions. | 555 : 
The other kind of appeal (which is the ſubje& of this 
title) is a proſecution againſt a ſuppoſed offender, by the 
party's own private action; proſecuting alſo for the crown, 
in reſpect of the offence againſt the publick, 2 Haw, 
155. „ * 
2. An appeal is brought in three caſes; 1. By a man 
for a wrong to his anceſtor. 2. By a wife for the death 
of her huſband. 3. For wrong 4 to the appellants 
themſelves, as in the caſe of robbery, rape, or maihem; 
but this laſt is diſuſed, on account of the nicety of the 


3. A pet ſon acquitted on an indictment of murder, ſha! 


ol 


4 


Appeals. "64: 
till the year and day be paſt; within which time an app e! 
may be brought. 3 H. 7. c. % 

4. It is certain that an appeal may de commenced: be- Appeal brought 
fore the ſheriff and coroner, and removed from them into before the ſheriff 
| the king's bench by certiorari, 2 Haw, 156. os ORG 

5. And it ſeemsto be holden in Fitzherbert's abridgment, Before juſtices of 

that juſtices of the peace have power to receive appeals ; the peace. 
but there is much greater authority for the contrary opi- 

nion. 2 Haw. 156. „„ oop Me OR | 

6. If the perſon appealed ſhall be acquitted, the appellor Perſon acquitted 
ſhall be impriſoned for a year, and reſtore damages to the n *peal- 

| party, and be grievouſly fined. to the king. 13 Ed. 1. 

A. I. c. 12. That is, if the appeal ſhall appear to the 

court to have been malicious. 2 Haw. 199. 

| 7. Foraſmuch as an appeal is the ſuit of the party, as Pardon, 

= well as of the king, hence it is that the king cannot par- 

don an offender found. guilty upon an appeal, as he may 

| when found guilty upon an indiftment: for in ſuch caſe 

he can only pardon for himſelf; but not for the party. 2 


CCC bn ED ban IE th. : 


Haw. 155 
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Apples and pears. 


W HE RE AS apples and pears are frequently fold ** 

by meaſure, commonly called water- meaſure, the TOs 

contents whereof are very uncertain ; therefore for the fu - 

ture, the ſaid meaſure ſhall be round, and in diameter 

eighteen inches and an half within the hoop, and eight 

inches deep; and ſo in proportion: And every meaſure, 

commonly called water- meaſure, by which apples and pears © 7 

are ſold, ſhall be heaped as uſually : And whoſoever ſpaal! 

ſeil or buy any apples or pears by any other meaſure; ſhall 

forfeit 10 s. half to the informer, and half to the poor, : 

on conviction on the oath of one witneſs, before one ju- 

ſtice, (or mayor), to be levied by the petty conftable by | 
V arrant of the ſaid juſtice, by diſtreſs and ſale. 1 Aus. . 

| 1. 0 15. %. I. C 88 „„ 9 

But this hai not extend to any meaſures ſealed and al- 
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lowed by the fruiterers company in London. 2. 


Concerning the robbing of orchards, ſee title Mood. 


_ - . Apprehending offenders, See Arref, _ 
8 Appren· 


In huſbandry, 
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* 1 1. may take, apprentices.” pau naloan wat; +1; 70 
II. In ho are e to be doug dapprovics. ve 


II. Binding. 2 


IV. Binding of poor apprentices, V 


V. Money given 10 ind out poor 2 geg. 


Wed F Binding poor a 6 to the fea 1 Tee 5 
VII. Differences between the ma G. and, itn | 
| VI. pprentice flealing, bis Mg, er's good CS IS 
IIA. Juticing. away. an apprentice, e 

X, Aſſigning apprentices. | 

XT. Maſter dying. 
AI. Apprentices ſetting up their trades. 


—— 2 — 


1. Who may tate app! titel 


VER perſon h ing an hou der, 3 2825 
and uſing half a 4 — 82 lang W tillage Fe 
any apprentice above the age of ten ears, ba. und 
il twenty one at tl e lea, 
or till twenty-four ; as the parties can 1 5 EL. 6. 4. 


7725 5 3 : 
22 


Every perſon EA. an . houfbol det, and ebeß⸗ lor 


| towns corporate 7 — old at the leaſt, dwel ing in any city or, town Co orbo⸗ 


rate, and exerciſing any art, mi ery, or manual, ecu- 
pation there, way retain the ſon of Any freeman,” not  OC- 
Spy, huſbandry, nor being a laboufer, and inhab iting 


ſerve and be bound as. an apprentice, after the om and 
order of the city of yay for ſeven years, at 505 Jealt >, 


as ſuch apprenticeſhip, do 4 expire b the n 


ſhell be twenty-four years of a 1 
But no N in 2 city or ph n Wa ate; 
being a merchant, mercer, draper, go oldſinith, iropmonger, 
imbroiderer, or clothier, ſhall take 1 apprentice except 
he be his ſon, or. elſe that the. father ang. mother of ſuch 


apprentice ſhall have an eſtate of inheritance. or Trephold 
0 


. . 
* 


* 


ame, or in any other City. « or town, W to 


9 
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| -of 46 5:2 year, to be certified} under the hands and fealss 
of three juſtices» where the lands lie, to the mayer of that 
city ar ton corporate; and to de intolled among the re- 5 


And the reaſon of this (Mr. Dalton ſays) ſeems to be, 
or that ſuch as arè to be bound apprentices in towns cor- 
porate, if their parents be of à competent livelihood, then 
their maſters ſhal] be not only better ſeeured; but ſuch. 
| apprentices alſo in Hikelihood, fhall have the better means 
to ſet up their trades after their time expired. And con- 
cerning ſuch whoſe parents have not 40 8. a year, they are 
fitter to be bound apprentices to huſbandry, and the like, 
But by reaſon of the great alteration in the value of 
money ſince that time, this proviſton is become of little 
uſe; for an eſtate of 40 8. a year then, was equal to more 
than 10 l. U yer f... 8 
But the citizens of Londen and Norwich may take and 
have apprentices, as before this act. %. 40. 
* 3. Every perſon being an houſhoſder, and twenty-four In trades in 
== years old at the leaſt, and not occupying huſbandry, nor market ton 
being a labourer, dwelling in any market town not Cor- 2% © 
= porate, and exercifing any art, miſtery, or manual oe, ꝶ 
pation, may have to apprentice the child or children ef 
any other artificer, not oecupying huſbandry, nor being a 
labourer, inhabiting in the ſame or any other ſuch market 
| town in the ſame ſhire. 5 El. ci 4. 29 
| But no perſon dwelling in any ſuch market town, be- : 
ing a merchant, mercer, drgper, goſdſmith, ironmonger, 
imbroiderer, or elothier, ſhalt take any apprentice except 
he be his fon, or elſe that his father and mother ſhall have 
an eſtate of inheritance or freehold of 3. a year, to be 
_ ccrtihed under the hands and ſeals of three juſtices of the 
= ſbire where the lands lie, to the head officer of ſuch\market 
= town where ſuch apprentice {hall be taken, there to be in- 
= rolled of record. /. 29. 0 e 
4. Any perſon. uſing; the art of à ſmith, wheelwri 
| ploughwright, .millwright, .carpenter, rough maſon, pla 
terer, lawyer, lime-burner, brickmaker, bricklayer, tyler, 
Hater, helier, tyle-maker, linen-weaver,. turner, . cooper, 
miller, eartben, potter, woollen weaver weaving, houſhold 
cloth only, fuller otherwiſe called tucker or walker, burner 
of oare and woad aſhes, thatcher or ſhingler, whereſoever 
he ſhall dwell, may take the ſon of any perſon as appren- 
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55 : 0 1 144 | 
Samen. 5. Every owner of a ſhip or veſſel, and every houſholder 
| ee exerciſing the trade of the ſeas by fiſhing or otherwiſe, and, 
every gunner commonly called a canoneer, and every ſhip. 

+ wright may take apprentices for ten years or under; and 

every apprentice ſo taken, being above ſeven years of age, 

all be by the ſame covenants bound, ordered and uſed 
to all intents, according to the cuſtom of London, ſo that 

the covenant or bond of apprenticeſhip be made by: wri- 

ting indented, and inrolled in the town where the appren- 

tice ſhall be inhabiting, if it be a town corporate; if not 

then in the next town corporate: For ſuch inrollment 

ſhall be paid not above 12d. 5 El. c. 5. . 12. 
Number r- 6. Every perſon that ſhall have three apprentices in any 
ſtrained. the crafts of a clothmaker, fuller, ſheerman, weaver, tay- 

I lor, or ſhoemaker, ſhall keep one journeyman; and for 
+ every other apprentice above three, one other journeyman, 
on pain of 101. half to the king, and half to him that 
"ſhall ſue in the ſeſſions or other court of record; or if it 
is in a town corporate, then to be applied as by the char- 
ter. 5 El. t. { 33; 125 : 7 C 
No hatmaker ſhall have above two apprentices. at one 
time, nor thoſe for any leſs term than ſeven years, on 
pain of 5 I. a month, half to the king, and half to him 
that ſhall ſue in any court of record: Bur this not to ex- 
tend to his own ſon, in his own houſe, ſo as he be bound 
by indenture for ſeven years, and his term not to expire 
. he be twenty-two years of age. 1 J. c. 1). 
4 7. 3, 5. 5 0 W T9 NT. 1 JJ) ͤ re  -- 
Weavers of ſtuffs in er and Norwich, that ſhall 
employ two apprentices, ſhall alſo employ two journeymen; 
and no maſter, ſhall have above two apprentices, or any 
week boy, to weave in the ſaid trade; on pain of 5 1, a 
month to the king. 13& 14C. 2. c. 5. . 18. 
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Who ſhall be 1. If any perſon ſhall be re vired by any houſholder, 
ound, uſing half a ploughland 1. Mf in tillage, to be an ap- 
| prentice and to ſerve in huſbandry, or in any other art, 
miſtery, or ſcience before expreſſed, and ſhall refuſe ſo to 
do, then on e ee of ſuch houſekeeper to one juſtice 
lor head officer) he ſhall ſend for the perſon refuſing ; and 
if he ſhall think the ſaid perſon meet to ſerve, and ſuch 
perſon refuſe to be bound, he may commit him to ward, 
there to jemain until he be contented, and will be bound. 
El. c. 4. J. 35. e 
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1. One cannot be bound an apprentice without 
. 


e 2. And by the 5 El. c. 4. it muſt be by deed indented, And indented, 
5. 25. N . e 71 8 
im | 22 G. 2. Smith and Birch. An action was brought = 
. againſt the defendant, for enticing away and detaining the 

nd plaintiff's apprentice, who had agreed by writing to ſerve 

le the plaintiff for ſeven years. Upon evidence it appeared, 

7. that the ſtyle of the writing began This indenture, &c. but 

5 in fact the parchment was not indented, but was a deed- 

all poll. On exception taken to the deed, it was inſiſſed that 

0; the young man was not an apprentice, becauſe he was not 

ar bound by indenture. An infant can be bound no other 

4 way than as the ſtatute of 5 El. directs, which is by in- 

- RAS denture, and nothing can make this good. The deed 
cannot now be indented; for that would be a forgery. 
Therefore unleſs the plaintiff ſhews the apprentice to be 

of full age at the time of ſigning ſuch deed, he cannot be 

er, | accounted. his apprentice, and by conſequence no action 3 
p- can lie for detaining the apprentice; neither can the plain- 5 
t, tiff prove him to be his ſervant by this deed, for he has 

to declared for an apprentice, and muſt prove him ſo to 

ee be. Therefore the plaintiff was nonſuited. Sg. Ca. V. 1. 

nd iii.. . N | © nf Vo 


But with reſpect to ſettlements, it is enaQed by the 31 
8. 2. c. 11. that the apprentice may gain a ſettlement. 
under ſuch writing, altho' it ſhall not be indented. ++ 
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Ec] Ana by the name | 4.35 And an apprentice. muſt — of 
of an apprentice, an apprentice: exprefly,. threes he n ene 


Binding other- 


wiſe, void. 
* 


| 2 15 Co. 4. fo 41. 


Stamp. 


Additional 
ſtamp. 


| by the maſter. ./. 32. 


55 to the head office to be ſtamped with a ſtamp for that pur- 
| 22 and che duties po within one as after 5 


dy the ſtatute ef 5 EL ſhall. be elearly: void in tha law! to 
- mh intents ant} purpoſes ; ; and every perſon that ſhall take 
any apprentice contrary: to the ſaid: act, ſhallifarfeit 101, 


the ſame ſhall not be given in evidence in any court dil 
it be ſtamped, and the duties paid. 


© every ſuns of 501; or under; and the duty of Bs. for n 
20 8. of every ſum above 501. given with any apprentice; 


the common charge of any pariſh or an or out of 


ledge, the ſum therein 8 was really and truly all that 


he be bound. Dali. Co 58. 3 % $ 
4. And all indentures, covenants, promiſes, 41 9 
gains, for having or taking apprentides otharwiſe than 


half to the king, and half to him that ſhall: fac in the ſel. 
ons; or other coutt of record; or if it is in à town 
corporate, then to the uſe of fuch. town: as by: the charter, 


” By tha ſeveral Wepa, the-biading beer its 
iſh apprentices) ſhall be on 2 28. 6 d. ſtamp; and 


6. And by the 8 Ann. c. 9. Beſides the ſaid ſtamps and 
duties, there ſhall be paid the duty of 6d. for every 208. of 


and proportionably for greater or leller ſums; to be paid 


And where any thing, not l money, ſhall W given 1 
with ſuch apprentice, the duties ſhall be anſwered for the 1k 
value thereof. / 45. „ 

But this ſhall not extend to an) apprentice, pt et 80 


any publick charity. / 40. 

And the full ſum be abend in the Jodentw in 
words: at length, _—_ ſhall bear date on the day of the ex- 
ecution thereof ;. pain that the . maſter. ſhall forfeit 
double, half to n . and half with. ow alte $0.20 
that ſhall ſue. / 35. 

And no ſuch indentute ſhall be given in evidence in 
any ſuit to be brought by any the parties thereunto, unleſs 
ſuch party on whoſe behalf the ſame ſhall be given in evi- 
dence, do firſt make oath, that to the. beſt of his know- 


ra. directly or ee to be given yrigh ſuch appropere: 
» Zi 
The ſaid hats: within the bills, ſhall hs: brought 


3 
And ellawhere. ſhall be brought aha _ the head. alice 
within che bills, or to a colleQor of the ſtamp duties out of 
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eve Fra or three) fears. 

Bl 42 t e os ; 2. 6 &. 6. If any mafter, bring for- 
e doub uty ' fd 5 pay the fame, 1 tener the 

e ed, Gai, two years after tlie deter- 


ele 
ip the ap nende ind be efote fu t hath been 
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L and. the pen alties dil charg ed 
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two Je 5 after ths bers of his apprentie hk 0 
the double duty, he may in three monte F After 


for f in oi e indenture, and if 3 not: aid in Three komt! 
alter, may recover he ſame by en at aw, With" fs. 
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: 235 24. | 
he For the fehr of perſpns 
= $5 155 ted to = * — a duties, 6r to inert the faid 
a ums in grid at 27 th; upon payment of e fad duties 
of dn or before Set 29, 17865 the indetittires Mall be 
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: Apprentices: 
coſts. And the apprentice immediately after payment of 
the ſald double duties (if his apprenticeſhip [ſhall not be 
then expired) and ſignifying by writing under his hand, 
that he deſires to be diſcharged from his apprenticeſnip, 
ſhall be diſcharged accordingly, and ſhall have the fame 
benefit of the time he hath ſerved as he would have had 
in caſe he had been aſſigned, or turned over to a new ma. 


ſter. 12 7. | OO 3 | EA 
And where any proſecution ſhall be commenced again 
the maſter for the penalties, if the apprentice ſhall pa 
the double duty at any time in twe years after the end of 
his apprenticeſhip, he may thereupon exerciſe his trade, and 
the indenture ſhall be valid, and may be given in evidence, 
4 inally, by the 5 G. 3. c. 46. Every chamberlain and 
other proper officer of every city and corporate town, and 
company, where any clerk or apprentice or ſervant obtains 
his freedom by ſervitude, ſhall enter in a book to be kept 
for that n/a the names of all ſuch clerks, apprentices, i 
and ſervants, as ſhall be put out within the juriſdiction of 
ſuch city or town corporate, and alſo the names and places 
of abode of the maſters or miſtreſſes, and the ſums of mo- 
ney ¶ but it is not ſaid, or ether things equivalent] given or 
contracted for, and the trade or profeſſion which they are 
to learn; and the date of the indentures : on pain of 20 |, 
half to the king, and half to him that ſhall ſue in any 
court of record, with full coſts. ,. 18, 41. | _ 
And all printed indentures ſhall have the following me- 
morandum printed under the ſame; vi. The indenture, 
« covenant, article, or contract muſt bear date the day 
cc it is executed; and what money or other thing is given 
« or contracted for with the clerk or apprentice, muſt be 
« inſerted in words at length; and the duty paid to the 
« ſtamp office, if in London, or within the weekly bills 
„ of mortality, within one month after the execution, 
c and if in the country, and out of the faid bills of mor- 
<« tality, within two months, to a diſtributor of the ſtamps 
e or his ſubſtitute; otherwiſe the indenture will be void, 
te the maſter or miſtreſs forfeit 50 l. and another penalty, 
& and the apprentice be diſabled to follow his trade, or to 
& be made free.” And if any printer, ſtationer, or other 
perſon, ſhall ſell or cauſe to be ſold any ſuch indenture, 
without ſuch memorandum being printed under the ſame ; 


no : 


he ſhall forfeit 101. in like manner. ,. 1099. 
Infant bound 7. It ſeems clearly agreed, that by the common law in- 
tho under age. fants, or perſons | under the age of 21 years, 'cannot bind 

n eee 16s 29002 a AIgN 
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hemſclves apprentices, in ſuch a manner as to intitle their 
Vaters to an action of covenant, or other action, for de- 
arting their ſervice, or other breaches of their indentures: 
nich makes it neceſſary, according to the uſual practice, 
10 get ſome of their friends to be bound for the faithful 
iccharge of their offices, according to the terms agreed on. 
ac. Abr. Maſter and ſervant. g. 
: But by the ſtatute of 5 El. c. 4. Foraſmuch as there 
= ath been ſome doubt, whether any perſon under 21 years 
r age, and bound to ſerve as an apprentice, in any other 
* place than the : city of Londen, ſhall be bound, accepted, | 
and taken as an apprentice ; it is enacted, that every ſuch 
perſon who ſhall be bound by indenture, to ſerve as an ap- 
prentice, in any art, ſcience, occupation, or Jabour, ac- 
cording to this ſtatute, albeit he be within the age of 2r 
years, ſhall be bound as amply to every intent, as if he 
were of full age at the time of making the indentures. 
n NOTTS GR ny 
But this is to be underſtood of a compulſion - by the 
= means preſcribed by the ſtatute; for altho* an infant may 
voluntarily bind himſelf apprentice, and if he continue ap- 
bprentice 5 ſeven years, he may have the benefit to uſe 
his trade; yet neither at the common law, nor by any 
We words of this ſtatute, a covenant or obligation of an in- 
Es fant for his apprenticeſhip ſhall-bind him. But if he-miſ- 
behave himſelf, the maſter may correct him in his ſervice, - 
or complain to a juſtice to have him puniſhed, according 
to the ſtatute. But no remedy lieth againſt an infant up- 
on ſuch covenant. - Crs. Car. 179. RES AAS 
But if his father, or other perſon, doth covenant for 
him; ſuch covenant ſhall bind the father, or ſuch other 
perſon : as in the caſe of Whitley and Loftus, M. 10 G. 2. 
In the indenture of apprenticeſhip, the father covenants to 
pay the apprenticeſhip money; the ſon covenants. to ac- 
count for his maſter's goods; and in the concluſion, thge 
father and ſon each bind themſelves for the true performance 
of all covenants and agreements therein. By the court: 
Tue end of binding the father was to anſwer wrongs done 
by the ſon, and he muſt anſwer for any; and the covenant 
that each did bind himſelf muſt be ſo, where the ſon is 
bound to perform the thing for which the covenant was 
made; and this clauſe is uſually inſerted, that the cove- 
nants may be taken diſtributively, to wit, that each of the 
covenantors ſhould perform his part; and this makes the 
covenant of the ſon bind the father, who covenanted for 
bim as well as for himſelf, -'8 Mad. 190, 4 8 
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Power to bind, TIF The churchwardens and overſeers, or e greate 
- part of them, by.. the .afſeat; ofutwo, jultices (15 9 m 
bind (ANany fuch children, whoſe, parents they «ſh 2 iat 

not able to maintain them, to be apprentices where ther 

„Mall ſee convenient, till ſuch man- child ſhall come 00 

age of- 245-and fuck woman child ta the age of 21 or mar. as 

- Tiage zthe:ſame to be as eſfeqtual to all purpoſes, as . it ſugh | 

-ohil&were of fullage, and 8.957 ia n ee woe 

him orther ſelf. 43 El. c. 2. C 5. od 03-7! 

'f Phis:power;of- bindingaill the age Job gin crue|, 

Jams liable to mpany--inconveniences*. withinitheubills of 

% mortality, this is 7ctrited by the act of 74 8. c, J. 
and it is pity tkat 4he-proviſion-:ſhould not be made gene. 

ral throughout the kingdom. . Which lat, recitingi that i 
Loftemdiſtur bs; the. peace of dameſtic life, checks marriage 7 

and diſcourages induſtry, to uplace out pariſh boys to ct 

\.age{Of 24 years, therefore enacteth/ that is ſhall., 5 lay 

_ -+ful:st00bind/-qut. boys: as well as girls pprentices'by the 

- pariſh officers, and alſo by-.the;governors;of the foundling 

- -hoſpiraly- for the termcof | 7.years, . or-till theynſhall- ati i 

their reſpective ages of 21 years, and no longer.] 

Power te take. 2.½ And all perſons, to whom the overſeers ſhall by the 

43 El. bind any children apprentices, may take and kecyB 

them as apprentices. 21 N c. 28. 3 C. c. 4. 22. 

Indenture to be,\ 3. By the. ſeveral ſtamp acts, the indenture muſt be on 

lampe. V aürpenny ſtamped piece of paper or parchment g but Wl 
exempted - from the additidnal ſtamps and duties for mobef ; 

given: with the apprenticſe. | 

Perſons elles 4+ And ahere any poor child ſhall be appointed to be 

9 bound apprentice by the 43 El. the perſon to whom he is 

appointed to be bound ſhail receive and pravide far him, 

and alſo execute the other part of the indentures; and if 

hne ſhall refuſe fo to do, oath being thereof, made by one 

of the churchwardens or overſcers, before two juſtices, 1 

mall forfeit 10 l. by diſtreſs and ſale, by warrant, (B) of 

ſuch juſtices, to the-uſe of the poor of the pariſh or place 

where the offence was (committed; ſaving always to the 

0. ee to whom any poor child mall be appointed to be 

bound apprentice, i "he all think himſelf aggrieved there · 

by, his appeal to the- next ſeſſions, whoſe order therein 

el be final, CC y F> 6 . 


Pl 


Mon bwardens and c wer te 
(hip, ace out poor children therefore they are proper judges 
A | pern who are fit to be their maſt ters 3 and thoſe are, 


1 perſons, who by their profeſſion er manner ef living, 


1 rovel of by the juftices, and if ſuch maſter is difſaiefied, 
ater je may appeal to the feſſions. alk. r. 8. 
ma T. 13 V. Minchump's caſe. " D yon ochou an up- 
ache rentice to a merchunt: He appealed to the dufens, und 
they he order was diſcharged. And now che court, on con- 


ecatiſe the act having made perſons eompeſlable d take 


ſuch apprentices, and . an appeal to the ſeſſions; it Mus in 
e diſcretion df thtè juſtiees at ſeſſtoms to determine; he- 


„ 


er it was or was not fitting” to put an appreatice/upon 


ue, my dne; and therefore the Tourt9would mot diſturb | 
0b the ſeſſions had done, but confirmed the order. 2 Salk, 
, HAD HIGT 9979 ß ̃ vis HH: bo 


at i brder*to, compe . to take an apprendice; beeauſe in 
2; e cloſe of ttte indenture it was ſaid, that che mußter, at 
dee end of che term, thall give his apprentioe two ſuits of 
aw. loaths. Upon debate, the court held this to be i; for 
the S juſtices uring the term of his apprentideſhip [(Dannot 
ling order him wages, they muſt only order him «maintenance 


as an apprentice, and cannot order him any thing after the 


. I. 48. 1 


114 F -* Z TS 
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By the 7 7. c. 3. All money given by any perſon do be 


de ontinually employed for the binding out apprentices, thall 
be employed in manner following, unleſs otherwiſe ordered 
» be dy the givers ; viz. All corporations of "cities; boroughs, 
eis and towns corporate, and in places not corporate, che mi- 


im, 
d if part of them, ſhall have the nomination and plaeing of 
one uch apprentices, and ordering of fuch money; und if they 
be hall not employ the ſame accordingly, every porſon offend- 
of ing ſhall forfeit 3 1, 68. 8 d. half to the poor, and half to 
ace him that ma u 1 ́,T U 


And the mgſter that ſhall receive the moneyl dhall be 


the » > Ex 9% 5 

be bound with one or two ſuteties in double the ſum, unto 
re · ſuch corporation, or to che other perſons appointed by chis 
ein act in places not corporate, to take care of it, on oondition 


to repay it at the end of ſeven years, or within three months 
. = | thereof; 


| And as the chiirchwardens and oyerſeers have power t 


ave occaſion to keep ſervants; but the ſame are to be ap- 


ene F to qua an 


term is ended. 80 the order & quaſhed. Foley 205. Se. 


niſter, conſtables, churchwardens, overſeers, or the moſt 


_ thereof; and if the eee Wal ann mls within 


ceſſors beſare two juſtices. dwelling i in or next to the place, 1 
7. 6 7 


they ſhall think fitteſt; and n ee N e 


conſent of ſuch juſtices or head officers, to bind and put 


ſhall be chargeable, or whoſe parents ſhall be chargeable, 
or who ſhall beg for alms, to be an apprentice to the ſea- 


or veſſel, until he ſhall attain the age of 21 years. 28 
3 Ann. c. 6. [. 1. 


put apprentice by the 43 El. may, with the phys He of two 
- Juſtices dwelling near the pariſh where ſuch poor boy wa 


corporation, at the requeſt of the maſter, his executors, 


veſſel, uſing the ſea ſervice, . the Femlaing time of 
bis ee . G. 


the ſeven years, then within one year after ſuch death, and 
if che maſter ſhall. dien chen within one year after ſuch 
maſter's death. /. 3. „ 

And the ſaid money wall always be put forth i in three 
3 after it ſhall. come to the ſaid parties hands; ; and if 
there are not then ſit petſuns to be bound apprentices, with. 
in the places where the money is given to be employed, it 
ſhall be diſpoſed: of for "hy; hy of the pooreſt chil. 
dren of any adjoining pariſh, 

And choice ſhall always be . of the pooreſt children; 
and no. ſuch enge Jball be above 15 years of age 
when bound. 14-843 

And the ſaid . in places not corporate, ſhall 
yearly within a month after Egſier, account to their ſuc- 


And if any of the truſtees ſhall break "their truſt, or 
commit any offence for which no penalt J is given by this 1 
act; any perſon may petition, the lord chancellor, who 

iſſue a commiſſion to hear and determine the ſame, 

_ may leyy the money miſemployed upon ſuch defaulten, 
or otherwiſe upon ſuch able inhabitants of the place, 2 


z 


to o the lord chancellor. | a 75 


V L. Binding por ee to \the uf ervice. 


1. It ſhall be lawful for two juſtices, Per for the head 
officers in corporations, and for the churchwardens and 
overſeers of the ſeveral pariſhes or townſhips, with the 


out any boy of the age of ten years or upwards, or who 
ſervice, to any ſubject being maſter or owner of any ſhip 

And every perſon to whom any poor pariſh boy ſhall be 
bound, or with the like conſent of the chief officer in 3 


adminiſtrators, or aſſigns, by indenture aſſign over ſuch 
Poor boy apprentice, to any maſter or owner of a ſhip or 


2. _ 


; 3 44 _ 
Ann UNlires. | 


SL 


2 Beg (ball be obliged: to take one ſuch apprentice, 
and one more for the next 50 ton, and one more for every 
undred ton ſuch ſhip ſhall exceed the burden of an hun- 
red ton; on pain of forfeiting 10 J. to the poor of the pa- 


ce ts | 
im from whence ſuch boy was bound. f $65 5 hed 
n. But no maſter ſhall be obliged to take any ſuch. appren- 
ice, under 13 years of age, or who ſhall not appear to be 
1. ay qualified both as to health and ſtrength of body for 


that ſervice. 4 An. c. 19. . 16. 


I book (where it can be had), which copy th 
WWtteſted by the miniſter without fee: And where no ſuch 
Hatry can be found, two ſuch juſtices, and ſuch head offi- 


ng truly taken from a copy of the way in the regi 


, the indentures. 2 & 3 An. Co 6. 2 I, 


"8 br cloathing and bedding ; and the charges by this act ap- 
einted ſhall be allowed on their accounts. '2 & 3 An. 
6. 


Into the maſter belongeth; who ſhall enter the indenture 
yn a book, and make an indorſement upon the indenture 
f the regiſtry thereof, ſubſcribed by him, without fee. 
ad if he ſhall neglect or refuſe to enter ſuch: indentures, 
nd indorſe the ſame, or make falſe entries, he ſhall forfeit 
WS /. to the poor of the pariſh from whence ſuch boy was 


4 ound, 4 & 3 An. Co 6. 7. 5 


put 3 1 6 8 . 8 EE dh 155 85 
ho „ Such apprentice ſhall be conveyed to the port to Apprentice how 
ple, hich his maſter belongeth, by the churchwardens and conveyed to the 
ez. verſeers, or their agents; and the charges thereof ſhal l?“ 
bi e eg 7 by the vagrant act of 11 & 12 W. 28 3 
. 6. 0. 10, ; | | | | 
28 That is to ſay, out of the gaol and marſhalſea money; 
be hich by the 12 G. 2. c. 29. is directed to be paid out of 
_ e general county rate. 


pf the port, and the conſtable or other officer who car- 


rs | * ; ” . ; 
ies the apprentice ; which officer ſhall tranſmit ſuch coun», 


* Bm | 
17 Bar whence the apprentice was bound, 2 & 3. A. c. 6. 
And „„ . . And 


ers, ſhall as fully as they can inform themſelves of ſuch 
doy's age, and from ſuch information ſhall inſert the ſame 


erpart to the churchwardens and overſeers of the place 


5 


And e ery: maſter or owner of a-ſhip, from 30 to. 30 Who W 


3. The boy's age ſhall be inſerted in the indenture, be- Age to be in- 
ter. ferted in the in- 


all begiven and e 


4. And the church-wardens and overſeers ſhall pay down What money 


Fo the maſter, at the time of the binding, the ſum of 50 8. Well be given 


— - 2. BT, 8 333 11 55 n | 
5. The churchwardens and overſeers ſhall ſend the in- Indentures to be 
WW cntures to the collector of the cuſtoms at the port where- r-giſtered, 


## 
COD 


= 7. The counterpart of the indenture ſhall. be ſealed, Counterpart te 
nd executed ” the maſter, and atteſted by the collector de en ee cuted. 


© - 


X Protection from 
being impreſſed. 


[4 


When impreſT- 
ed, the maſter 
to have the 


Wages, 


Exempted from 


Maſter to enter 
his apprentices 
on clearing out, 


The ſame to bz 
inſerted in the 
eocduet. 


+ dhe 6d. a month. ſea ſervice, until they ſhall attain to the age of 18 years, 


2 4 3 % : * jp wh os a > 2 . 
Apprentices. 
. + 


; $8. And the collector or his deputy ſhall tranſmit a cer- 


tificate under his hand, to the commiſſioners of the ad. 


miralty, containing the name and age of ſuch apprentice, 
and to what ſhip he belongs; and on receipt of fach cert. 


| ficate, a protection ſhall be made and given gratis to ſuch 


apprentice, till he attain the age of 18 years. 2 & 3 An. 
: 410 y perſon who ſhall voluntarily bind himſelf 
apprentice to the ſea- ſervice, ſhall not be impreſſed for 
three years from the date of his indentures; which inden- 
tures ſhall be regiſtred, and certificates thereof gi- 
ven and tranſmitted by the collector as aforeſaid; on 
receipt of which certificates, protections ſhall be made 
and given for the firſt three years, without fee, 74, 


15. „ | | 

But by 4 An. c. 19. No perſon of the age of 18 years 
ſhall have any protection from being impreſſed, who ſhall 
have been in any fea ſervice, before he bound himfelf ap- 


prentice. J. 17. 


But every perſon not having before uſed the ſea, who 
ſhall bind himſelf apprentice to ſerve at ſea, fall be ex- 
empted from being impreſſed for three years: and the com- 
miſſioners of the admiralty, on due proof of the circum- 
ſtances, ſhall grant a protection accordingly, without fee. 
%%% nn f | 

5 When duch pariſh or voluntary apprentice ſhall be im- 
preſſed, or voluntarily enter into the king's fervice, the 
owner or maſter, his executors, adminiftrators, or aſſigns, 


ſhall be intitled to able ſeamens wages, for ſuch of the ap- 


prentices, as ſhall upon due examination be found quali- 


fied for the ſame, notwithſtanding their indentures of ap- 
prenticeſhip. 2 & 3 An. c. 6. f. 17. Eo 
10. Such poor boys bound out, or affigned over, to the 


ſhall be exempted from the payment of 6d. a month to 
Greenwich hoſpital. 2 & 3 An. c. 6. ſ. 7. 
11. Every maſter ſo obliged to take ſuch apprentice, 
ſhall after his arrival into any port aforeſaid, and beforc 
he clears out of ſuch port, give an account in writing un- 
der his hand, to the collector, containing the names and 
number of ſuch apprentices as are there remaining in his 
„„ &,6 1h 725 4 50 55 
12. And every cuftom-houſe, officer ſhall inſert at the 
bottom of their coquets, the number of men and boys on 
board the reſpective ſhips at their going out, deſcribing the 
apprentices by their names, ages, and dates of their inden- 


- 1 * 
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ies, ſor which no fee ſhall be taken, 2 & 3 Au. c. 6. 


mz = And the collector in the port ſhall keep a regiſter, Regiſtry 'to be. 
ntaining the number and burden of all ſhips belonging oy FE. 
WA the port, together with the maſters or owners. names, 2 0 
1 alſo the names of all ſuch apprentices in ſuch ſhips, 
ea from what pariſhes and places they were ſent; and 
can tranſmit (gratis) true copies thereof ſigned by him, 
we quarter ſeſſions, or to ſuch towns corporate, pa- 
hes, or places, when and ſo often as he ſhall be reaſon - 
bly required ſo to do; and every collector refuſing or 
gleRing to ſend ſuch copy, ſhall forfeit 5. J. to the poor 
f the pariſh from whence ſuch boy was bound.” 2 & 3 
„ | 15 5 e eee | 
14. Tho — near the port, and mayors of towns near N 
prporate, in or near adjoining to ſuch port, to which ſuch co ne 
ip or veſſel ſhall at any time arrive, may determine all dees. | 
cmplaints of ill uſage from the maſter to ſuch apprentice, 
a alſo of all ſuch as ſhall voluntarily put themſelves ap- 
ntices to the ſea ſervice, and make ſuch order therein 
they are now enabled by law to do, in other caſes be- 
een maſters and apprentices. 2 & 3 An. c. 6. /. 12. 
5. All the penalties aforeſaid ſhall, by warant of two Penalties, 
tſtices of the county, city, or town corporate, be levied 

| diftreſs and ſale. 2 & 3 An. c. 6. /. 18, . | 
16. If any maſter, who hath been obliged to take ſuch Mater dying. 
riih boy an apprentice, ſhall die, during the term; his 
idow, or his executor or adminiſtrator, may aſſign over 
ch apprentice to any other maſter who hath not his com- 
ment of apprentices. 4 An. c. 19. / 16. | 


Note, By the 2 G. 3. c. 15. Maſters, apprentices, ma- 

ers, and others employed in fiſhing-veſſels upon the 

ps, are exempted, during ſuch their employment, from 
ing impreſſed. /. 22, 23, 24, 25. | 


VII. Differences between the maſter and apprentice.” 


1. The maſter is allowed by law with moderation to 31. fler may cha- 
aſtiſe his een e Dalt. c. 58. 2 ©; Aiſe his apprea- 
2. An apprentice being by deed, cannot be diſcharged Wherk a : 
t by deed : but the maſter and apprentice may, by agree- mag; kw te. 

ent between themſelves, leave each other; and if ſo, can diſctarge 

en the maſter may give leave under his hand for the ap- bis appreati,e. 
entice to depart; and then one juſtice out of ſeſſions may 

(charge him, allowing the cauſe of his departure. Dall. 

58. 6 Mod. 182, ad, | bo 


** 


ZBaut if the maſter and his apprentice cannot agree, thy 
may proceed in one of theſe two ways; either upon tie 
| ſtatute of the 5 El. c. 4. or upon the ſtatute of 20'G, 2 
Wien ende By the 5 El. c. 4. F any ſuch maſter ſhall miſuſe 
5 8 5 . 7 uit Pre he HINT. fk 22 apprentice ſhall re, an 
by 5 El. e. 4 juſt cauſe to complain, or the apprentice do not his duty toh 
' maſter, then the ſaid maſter or apprentice being grieved, ai 

| having cauſe to complain, ſhall repair unto one juſtice (C 

ef the county, or to the mayor or other bead officer of the cih 

_ town corporate, or market-town, or other place where the maſ 

_ dwelleth ; who ſhall by his wiſdom and diſcretion take ſuch orde 

and direction between the maſter and his apprentice as the equi 

of the cauſe ſhall require; and if for want of good conformity 1 

the maſter, the ſaid juſtice (or head-officer) cannot compeu 

and agree the matter, he ſhall take bond of the ſaid maſter to 4 

peur at the next ſiſſions; and on his appearance, and heari 

of the matter there, if it be thought meet to diſcharge the ut 

apprentice, then the juſtices, or four of them at the lea (1 

or the ſaid mayor or other head officer, with the conſent of thn 

other of his brethren, or men of beſt reputation in ſuch a 

town e or market-town, ſhall have potver, in roriti 

(E) under Their hands and ſeals, to pronounce and declare, 1” 

they have diſcharged the ſaid apprentice of his apprenticebul 

and the cauſe thereof : And the ſaid writing, being mrolled\ 

the clerk of the peace, or tawn-clerk, amongſt the records, ju 

be a ſufficient diſcharge for the yr againſt his maſter, | 

executors and auminiſi ratort. And 7 the default ſhall be f. 

to be in the apprentice, then the ſaid juſtice, or the ſaid mi 

or other head officer, with the afſiſlance aforeſaid, ſhall ca 

ſuch due correction and puniſhment to be adminiſtred uh 

5 n, as by their wiſdom and diſcrettons ſhall be theught nu 

If any ſuch mafler] That is, any ſuch maſter as is def 
mentioned in this ſtatute, in the trades therein ſpecihe 

and the former reſolutions confined the ſenſe of the ſtatu 

- to ſuch trades only, but the latter adjudications ſeem to er 

— tend the equity thereof to other trades not mentioned! 
the ſtatute ; as in the following inſtances : ' 790 

AM. 7 V. K. and Gately. On a certiorari it was mont 

to quaſh an order of ſeſſions, for the diſcharge of one £: 

| ward Green from his apprenticeſhip to the defendant Gat!) 
| - The fact was, that Gateh) was a mountebank, and bei 
| at a place in Yorkſhire where he kept à publick ſtag 
| 7 Green was by indenture bound apprentice to him in t 
: : manner, viz, to Robert Gately, ſurgeon, to learn the tra 
he now uſeth; and immediately he went upon the Nazi 
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Apprentices: 
1d ever ſince continued in the employ. After which, 
being with his maſter Gately, in Middleſex, he complained 
n th Wo the juſtices, that his maſter did not teach him the trade.” 
Jpon which they diſcharged | him. This being done, 
reen ſet up the trade of mountebank himſelf. It was 


: 0vcd to quaſh the order, the juſtices being willing, be- 
« ana uſe they were impoſed upon; And the exception was, 
to h hat the ſtatute of the 5 El. in diſcharging apprentices is 
„ On ,onfined, and extends only to apprentices mentioned in 
3 that clauſe, and there neither ſurgeon nor mountebank is 


cih mentioned: And tho' a ſurgeon may be a trade within the 
10 ſtatute, which a man cannot exerciſe without ſerving an 
or de apprenticeſhip to, becauſe that clauſe of the ſtatute is ge- 
equi) eral; yet this part of the ſtatute, relating to the diſcharge 
ity of apprentices, extends only to trades there mentioned. 
pou! By the court; The clauſe * to the diſcharge of ap- 
fo of prentices is general, and goes to all manner of apprentices, 


u even to thoſe of merchants ; but afterwards the court were 


ef opinion, that the power of diſcharging reaches only to 
1 (0, tbchcrades mentioned in the ſtatute, among which a ſur- 
eon is not mentioned; for tbat, tho" as to the ſerving 
even years apprenticeſhip, a ſervant comes under the ge- 
iu eeral terms of arts and miſteries, yet the power of diſcharg- 

ing reaches only to the trades particularly mentioned. 


On the other hand, in the caſe of K. and Collingbourn, 
M. 12 G. Exception was taken to an order of diſcharge, 
that the juſtices could not diſcharge the . apprentice, - be- 


caauſe the trade to which he was bound, viz. a glazier, 
was not within the ſtatute : But not allowed; for though 


defer within the ſtatute, yet the latter reſolutions have been 
0 otherwiſe, L. Raym. 1410. Str. 663. 95 
Nat Shall miſuſe or evil intreat his apprentice] An apprentice 
0 e to a ſurgeon was ſent by his maſter to the Eeſt Indies : lt 
1cd vas adjudged, that the maſter cannot compel his apprentice 


he may ſend him to any part of England. @3 Ja. Coventry 
and WWindall, — 2 y : J < 


741. - : N 
bei the apprenticeſhip doth import it; as if the maſter be a 
tage merchant adventurer, or ſailor. Hob. 134. | 
1 tl 5 a 0 RN | 8 Sy 4s 43 
un e 00 WS ee eee 
ſtag . 

25 


formerly it was held, that the trade ought to be a trade 


to go beyond the ſea, except the maſter go with him; but 


But otherwiſe, if it be expreſly agreed, or the nature of 


4 


* 


2 Salt. 471, 2. . e RT; | 
11:4 And M. 12 An. Q: and Furneſe. It was held, that the 
„ ddtute extends only to the trades therein mentioned ; and 
r, therefore not to a glaſs. bottle maker. Cal. of, 8.:20-........ 


- 
* 
* 
2 
5 * 


* 


there is a power to 0! lige the maſter to receive and en- 


and inhabitants of Hales. Owen, An order reciting that 


miſbehaviour, and not for ſickneſs. 


power; if diſobeyed, then the juſtice upon complaint may 


livered the opinion of the court, That the order was good; 


Apprentites. | 

| Evil intreat] E. 8 G. 4. K. and Eaſman. An apprentice 
was diſcharged, the maſter having uſed him unkindly, and 
refuſing to provide for and entertain him: But by the 
court, this is not a good ground for the diſcharge : for 


tertain the apprentice 
 8t,3014-- ., 


Or the! apprentice ds mot. his duty to his maſter]: 7. 4 G. . 


and ing him unkindly is too looſe. 


Faſeph Higgen was bound out by indenture,, as the ſtatute 
requires, to John Parks, and being lame, and having the 
king's evil, and in the opinion of ſurgeons incurable; 
therefore the juſtices diſcharge the maſter from his appren- 
tice. It was moved to confirm the order, becauſe the 
maſter cannot now have the end of the binding, which 
was, the ſervice of his apprentice. But it was anſwered, 
that the ſtatute only impowers the juſtices: to diſcharge for 
| And quaſhed by. the 
court; for the maſter takes the apprentice. for better and 
worſe, and is to provide for him in ſickneſs and in health, 
Shall repair unto one juſtice] Upon an order made at the 
' ſeſſions to diſcharge an apprentice, it did not appear, that 
he applied himſelf to a juſtice firſt. And Holt Ch. J. was 
of opinion, that the juſtice hath power to make-an order, 
and if obeyed by the maſter, then the ſeſſions can have no 


SS, 
88 
ou 


bind the maſter to the ſeſſions, and that the ſeſſions have 
nopovwer other ni. LIST , 8 
T. 13 W. K. and Fohnfon. Exception was taken to 
an order for diſcharging an apprentice, that the complaint 
was made wh rt at ſeffions, without any previous ap- 
plication to a ſingle juſtice but of ſeffions: Holt Ch. J. de- 


if it had been a new 'queſtion, he ſhould have held a prior 
application to ſome juſtice out of ſeſſions neceſſary; but af- 
ter ſo many orders affirmed in this court, which have been 
otherwiſe, it is too late to unſettle that now. 1 Salk. 68. 

So alſo, in the caſe of K. and Gill, H. 5 G. It was ſaid 
by the court, — It hath been fo often reſolved, that the ſeſ- 
ſions hath an original juriſdition, that we will not ſuffer 
it now to be made a queſtion, though it might be doubtfyl 
upon the ſtatute itfelf, Str. 143. rear 97 
And, T. 12 G. X. and Davie. The court agreed, that 
it is a point not now to be diſputed, that the ſeſſions bath 
an original juriſdiction to difcharge apprentices. Str. 704- 


. 


"= n . 5 * 4 a þ as | g 
ice . Or 6 the mayer er ther, head officer] 44. 12 G. K. and 
nd O ⸗Ilingburne. An order of ſeſſions was made at Hicks's 
the 7%, for the diſcharge of an apprentice to a freeman of 


oc city of Lenden, and who was bound and inrolled there. 
nd the order being removed into the king's bench, the 


N- Ws. . 
ſe. . ucftion was, whether the court of ſeflions at Hicks's Hall 


ach any juriſdiction to diſcharge an apprentice to a free- 
Lan of London (eſpecially as there is a ſaving in the act, 


* ene cuſtom of the city of Lenden); or whether he 
20 ougzt not to be diſcharged by the mayor's court only. It 
he oppeared, that the apprentice lived with his maſter.out of 
the city of Londen, and within the juriſdiction of the juſ- 
Fi tices of Middleſex. To this exception At WAS anſwered, 
* that the ſtatute doth not regard where the binding or in- 
* rolling is, but gives the juriſdiction expreſly to the juſ- 


ices where the maſter lives; and if this did not belong 


„ the juſtices of Aid gen; where the maſter lives, there 
N would be a failure of juſtice : for neither the chamber- 
* lain, nor any other city magiſtrate, have power to com- 


oel the: maſter's appearance before them. The court af- 
med the order of diſcharge, and ſaid they would not 
Wake away the juriſdiction of the mayor's: court, but only 
Sg ive a concurrent juriſdiction to the juſtices for the coun- 
ry. And it would be very inconvenient, to have appren- 
tices to a freeman of London, who ate bound there, and 


r, Pho live in diſtant counties, obliged to come up to the 
10 mayor's eourt to get themſelves diſcharged : And the 
a5 words of the ſtatute are very plain; for they give e 
VE tr, 


riſdiction to the juſtices. where. the. maſter dwelleth. 
* On his appearance] E. 13 M. Ditton's caſe. It was moved 
= to quaſh an order made for the diſcharge of an apprentice. 
1 \The queſtion: aroſe upon the clauſe of the ſtatute, which 

ditects, that upon appearance of the maſter, the apprentice 


>. 

'; may be diſcharged by four juſtices, after one juſtice out 
xx of ſeſſions hath endeavoured to compoſe the matter in dif- 
f- RE ference. And in this caſe it was objected, that Ditton the 


__ Mt was bound over to appear, and did not and the 
WT Juſtices. have but a limited juriſdiction, and it is expreſly 
directed by the act, that the diſcharge is to be made on 
= thc 2ppearance.of the maſter; beſides, there is another re- 
_ mecdy, to proceed on the recognizance which is forfeited 
by not appearing, By the court; The act muſt have a 
reaſonable conſtruction, ſo as not to permit the maſter 
to take advantage of his on obſtinacy; and it would be 
very hard, that ſuppoſing the maſter is profligate, and 
A | ES a 
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never be diſcharged, 
2 „„ „ RI BI44 6 


runs away, the apprentice ſhall 
2 Sa: $9207 PET ON TS nn 
Hi. 5 G. K. and Gill. An order of ſeſſions for diſcharg- 
ing an apprentice was quaſhed, becauſe it did not et 
forth, that the maſter was ſummoned, or did appear, 
So alſo, E. 8 G. 2. K. and Eaſman. The order was 
quaſnied, becauſe it did not appear that the maſter was pre- 
ſent or ſummoned, which it is plain the act intended he 
ſhould be. | Str. 10 13. i Re | 1 nk 19 for 3 
Inrolled by the clerk of the peace] T. 4 C. K. and inha. Wl 


bitants of Hales Owen. The order of diſcharge was not r 
| ' inrolled; and by the court for that reafon held ill. 
3 Shall be a ſufficient diſcharge for the apprentice againſi hi 
E 1 maſter] But as the juſtices may diſcharge the apprentice Wig 
from his maſter, for ill uſage ; ſo alſo they may diſcharge 


the maſter from the apprentice for evil and diſorderly beha- 
C ASH TTT 
Diſeh: rg] T. 13 V. K. and Fohnſon. Exception was 
t: ken to an order of diſcharge, that the juſtices had ordered 
money to be returned: But by the court, the order is good. 
And Huli Ch. J. ſaid, he never doubted of that matter, for 
it is a power conſequential upon their juriſdiction to diſ- Wl 
ThargE- 1 Sen, .. P.. ̃ — 
But in the caſe of K. and Vandeleer, M. 4 G. The jul- 
tices at the ſeſſions did order an apprentice to be diſcharg- Wl 
ed, and that the maſter having received 5 l. with him, Bn 
ſhould refund 31. as a further proviſion for him. This Pt 
was moved to be quaſhed, becauſe the ſtatute which gives 
the juſtices power to diſcharge, gives them no authority to 
border any money to be returned. By the court; It is very al 
hard, that if the maſter miſuſeth his apprentice, the next 
day after he is bound, he ſhould pay back nothing if he is 
diſcharged : It will be an encouragement to maſters to treat 
their apprentices il] ; but the ſlatute being ſilent, the order 
muſt be-qdathed. * Sr. M en bes 
Nevertheleſs, this doctrine of refunding ſeemeth now 
to be eſtabliſhed, as founded on great reaſon, tho not | 
expieſly mentioned in the act; for the juſtices being au- 
thorized to diſcharge according to their diſcretions, when the 
end of the apprenticeſhip cannot be attained with one per- 
| ſon, it is but juſtice the maſter ſhould return part of the 
money he has received with his apprentice, to place him 
. out With a new maſter, 2 Bac. Abr. Maſter and ſer- 
vant, C. e e ene e 


* 


And 
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at an order on the maſter to return money is good, tho? 
ro- t is not averred that he had any with the apprentice 3, for 
ee order being to return money is a neceſſary proof of the 


of 


lers and convictions: id. 
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Y prentice to Nara, a bookſeller at Vor, and the ſum of 
ol. was given with him as an apprentice. for 7 years. 


et againſt Ward; and being declared a bankrupt, aſ- 
ences were choſen, who ſell off the bankrupt's effects, and 
ee is now the. ſuperviſor of the preſs to the purchaſer, 
and become incapable. of performing his part of the con- 
ra, nor is the petitioner able to raiſe any money to put 
im out an apprentice to another maſter, and the com- 
ed {miſſion being a recent one, probably no dividend may be 
ade in a year, or a year and a half; ſo that all this time 
ill be loſt to the petitioner. Upon theſe circumſtances, 


vim the ſum: of 70 1. out of the effects of the bankrupt 
ready come to their hands, and not oblige him to prove 
is it as a debt under the commiſſion. The Lord chancellor 

Hardiicte was at firſt doubtful, and ſeemed inclined. to 
erant the petition, but on ordering ſearch to be made for 


rected that apprentices ſhould. come in as creditors only, 
ter deduQting for the time they lived with. the bankrupt, 
upon the remaining ſum; it was ordered accordingly. in 
chis caſe, and that the petitioner ſnould be admitted a cre- 
(ditor for 701. only. Tracy Athyns:149. 
„all cauſe due correction and puniſhment to be admini/ired ] 
This being left indefinite, it ſeemeth moſt appoſite, that 
be juſtice commit the apprentice to the houſe of correction 
bor a time, to be kept to hard labour, or otherwiſe cor- 
rected as the nature of the offence may require. 


i —» ©@ t © tt + VX 


We binding out no larger a ſum than 5 1. was paid, concerning ay 
treatment, 


miſuſage, refuſal of neceſſary provifien, cruelty, or other 


* 
* 


3 


1 


And in the caſe of X. and Amie, T. J G. a. it was held, 


eceipt of it; and the juſtices in their orders are not obliged 
Wo {et forth all the ſteps they take in their proceedings, | 
ere being nothing in the act which makes it neceſlary.; 
nd there is a known and eſtabliſhed diſtinction between or- 


1 en wo PAY SLIM abou > +. 
nin the chancery, Jan. 22, 1745. Ex parte Sandiy. The 
eetitioner, on the tenth of January 1744, was put ap- 


n July following, a commiſſion of bankruptcy was taken 


oe petitioner prayed, that on /deduRiing 10 l. out of tbe 
80. for his board with the bankrupt during the fix. months 
ee lived with him, the aſſignees might be ordered to pay 


= precedents, and ſeveral being produced wherein it was di- 


. By the 20 G. 2. 4 19. On complaint (F) unto two jufs ... 
we ices, by any pariſh apprentice, or other apprentice upon whoſe — 
and apprentice by 
20 0. 2. © 19. 


_ | 


+ nd 


„EE 
f priv' before them at @ reaſonable time to de named in ſuch ſun. 
moms amd on. on vat of 'the truth of the favd complaint 
{ whether the m miſtreſs be "preſent ar not, of ſerwice of 
the ſimmoms be alſo a proved] the ſaiu juſtires may diſ- 
charge (H) the appremrice iy warrant: or certifiatte under | their 
hants and ſculs, 3 eg rg ere eee 

7 4. * . Ce Wan fi 

—_— 155 e on complaint ( I K): n 5 by atyimaſl 
or miſtreſs," again 1 rentice, conrerning any miſdi 
meanor, . miſcarriage; or 1 eluvidur, 'may''hear and deter» 
mine the «ſame, and pan the afſonule, Sy.comphitment (L) u 

the houſe of correctiuu. there te remain und bret, ani 
beld to hard labour for 'a reqſonabie time, not. ahxceeding on Ws: 
Lage. month, or ue . Ne 400) rar Eo 

„ ET - 

- Perſons apprieved by any detertiination, e war- 
rant ef ſuch juſtices 5 _ orderiof commitment) 
may uppeal to — next i adi may award coſts to 
J not exceeding $0 8. © ” be es per pet ng 
4 15 Ah 


L 


einge. . 6. 

Apprentice ſlee- F. If any apprentice of buſbandry, er of any art or oc- 

1 eupation aforeſaid, ſhall flee into any other ſhire, the juſ- 
tices, mayors, or other head officers: being juſtices, - may 
iſſue writs of capias to the ſheriffs of the counties or othet 
head officers of the places whither-he:Hall-fo flee, to take 
his dody, returnable before them at hat time ſhall pleaſe 


ferve his maſter. 5 El. c. 4. ſ. 47. 
And by the 24 GC. 2. c. 5 If a juſtice ſhall-ifſue a war- 
rant againſt ſuch perſon, — he mall eſcape into another 
fhire; the conſtable or other perſon, on having the war- 
rant indorſed by a juſtioe in ſuch other ſhire, may arreſt Wl 
him there, and carry him before a juſtice in ſuch ather ſhire, Wl 
af the offence is balable, to find bail, or elfe all carry him 
back before a juſtice in the We from whence the mut 
| did firft flue, © 
Apprentice to 8. By the 6 C. 8. 25. tf any a abſent 
ſerve beyond bis himſelf from his maſter's ſervice, before the term of his ap- 


ter, for the prenticeſhip ſhall be expired; be ſhall, at any time there- 
ſented, after, whenever he ſhall be found (fo it be within-7 years 
al after the expiration of his term), be compelled to ſerve his 
7 maſter, far fo os. oat as have akforges: . 


nd reer i: tall iſſue to remove ere FRY bas | ; | A 


them; ſo that if he come by ſuch proceſs, he may be put 2 b 
in prifon, till he find ſufficient . well and-honeſtly 9 


elf; unleſs he ſhall make ſatisfaction to his maſter for the 
oss he ſhall have ſuſtained by ſuch abſence; And if he ſhall . 
A ſc ſo to ſerve, or to make ſatisfaction, the maſter may 
omplain upon cath to one juſtice where he {that is, where 
„ ſaid apprentice, at #frematb) ſhall reſide; who thall i- 
ie his warrant for apprebending ſuch apprentice.” And ſuch 
uſtice, on hearing the complaint, may determine what ſa- 
is faction ſhall be made to ſuch maſter by the apprentice. 
ac if the ſaid apprentice ſhall: not give ſecurity to make 
aisfaction according to ſuch determination; ſuch juſtice 
ay commit him to the houſe of correction for any time 
WE: exocovig 3 mens. 


12 


Perſons aggrieved by ſuch determination, onder, or war- 
ant of the juſtice (except any order of commirment), 2 
ppeal to the next ſeſſons, giving 6 days notice to the jui- 
ice and to the parties, and entering into recognizance, 
ichin 3 days after ſuch notice, before à jaſtive,. with ſuf- 
cCient ſurety, to try the appeal at, and abide the order ot 
agment of, and pay ſuch coſts as ſhall be awarded by the 
t ſtices at ſuch ſeſhons: Which faid juſtices, at their ſaid 
ſuch recognizance, ſhall hear and determine the appeal, 
nd give ſuch relief and coſts to either party, as they ſhall 
age reaſonable. And their determination ſhall be final 
od concluſive to all parties concernſmme. 
Provided, that nothing herein ſhall extend to the ſtun - 
eeries in Devon or Corawall; or to impesch or leſſen: the 
oriſdiction of the chamberiain of London, or of any other 
court within the ſaid city, touching apprentices; nor to 
y apprentice, whoſe maſter ſhall have received with him 


ſum of 101. 


* * 


vin, Apprentite Yealing bis mafter's g, 


J!. the 21 H. 8. c. 7. Servants going away with their 
Waſtes goods, with intent to ſteal them, ſhall be guilty of 
—_—lony ; but not to extend to apprentice. 

And by 12 An. ff. 1. c. 7. Perſons ſtealing to the value 
of 405. being in a dwelling houſe or outbort: thereto be- 
onging, cho fuch houſe be not broken, and tho* no per- 
en de therein, are excluded from the benefit of clergy» 
I ok this not to extend to apprentices under fifteen years of 
=—_ are. W RX CIS 6 | Nie 
Wee ran. n nenn 


IX. nun 


Apprentices. 


9 7 8 Tnticing away an apprentice. 


| The inticing of an apprentice to depart from his maſter, 

s not an offence of a publick nature, for which an indict- 
ment will lie; but the party's remedy is by an action on 
the caſe, which he may well maintain. 6 Med, wh 9. 
and Daniel. 1 £54 ; * | 


No * 
1 


ok Afeving apprentices. (N). 


"The ae. and che apprentice himſelf. con- 
ſenting, will not make him an apprentice to the aſſignee 
within the fifth of El. But by the cuſtom of London, he 
may be turned over to another. Dalt. c. 58. 

And an aſſignment to the ſea ſervice is good by aQ of 
parliament, as-is before mentioned. 

E. 3 G. K. and Barnes. Order returned on a certiorari: 
le i is reſolved by the juſtices at the ſeſſions, where a perſon 
was bound an apprentice to Barnes by the pariſh officers, 
and Barnes had affigned him to another, that the aſſign- 
ment is void, and they direct Barnes to take his apprentice 
again. But by the court; The ſeſſions had no power to 
judge of the validity of a deed, or to hinder a man from 
aſſigning his apprentice. The covenant to provide for him 
is well performed, if the perſon to whom he is bound aſ- 
ſigns him to another to provide for him. Wherefore the 
erder was quaſhed. Foley 155. Str. 48. 

For the juriſdiction of the juſtices extends no farther, 

chan to compel the maſter to take care of his apprentice; 
but in what manner he does it, whether in his own houſe 
or otherwiſe, is nothing to them. But if the aſſignee of 
the apprentice doth not provide for him, the firſt maſter 


may be compelled to do it, and be may take his remed 
over. «abit . . F b 


XI. Maſter dying. 


n bath been n ſaid, that if the maſter dies, the appren- 
tice goes to the executor or adminiſtrator to be maintain- 
ed, if there are aſſets; but the executor or Crag nance 
may bind him to another maſter for the remaining part of 
his time. 

And in M. 10 I. K. and Peck, Eyre J. held, that an 
apprenticeſhip is a perſonal truſt between. the maſter and 
7 nw * determines by the death of * of chem j ; 

an 
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nience, becauſe: the executor may make his defence b 

pleading no aſſets, or debts of a higher nature. Holt C. J. 
(aid, chat by the cuſtom of London, the executor ſhall put 
tie apprentice to another maſter of the ſame trade; and 
tmat in other places, it would be very hard to conſtrue the 
death of the maſter to be · a diſcharge of the covenants; he 


failed, but that he ſtill continues an apprentice with the 
executor, as to maintenance. 1 Salt. 66. 


nad. In debt on bond, conditioned for Maithias Ander- 
ti: ns performance of the covenants in an indenture of ap- 
ſon prenticeſhip, whereby be was bound to the plaintiff's teſta- 
g. tor, who was a mariner: the defendant pleaded, that An- 
n. WS der /on ſerved faithfully to the death of the teſtator: the 
ice plaintiff replied, that ſince the death of the teſtator, Ander- 
% en had abſented from her ſervice: to which there was a 
m demurrer. And after argument at bar, Lee Ch. J. deliver- 
im ed the reſolution of the court, viz. That they were all of 
if. opinion the defendant ſhould have judgment, and that the 
he RR <x<cutrix could maintain no ſuch: action. The binding 
_ was to the man to learn bis art, and ſerve him, without 
er. any mention of executors. And as the words are confined, 
5 ſo is the nature of the contract; for it is fiduciary, and the 
0 apprentice is bound from a perſonal knowledge of the in- 
of | tegrity and ability of the maſter. H. 8 An. Horne and 
"a | Blake; an award that an apprentice ſhould be aſſigned, 


_ was held void; unleſs there was a cuſtom, or the concur- 
rence of the apprentice, And they held, it was not mate - 
= rial, that according to Cre. Eliz. 553. the aſſets were 


2 | judgment was given for the defendant; Str. 1266. 
| Note, the words in Gro. Elia. 553. are theſe : A cove- 


x4 nant lies againſt an executor in every caſe, altho' he be 
- not named; unleſs it be ſuch a covenant as is to be per- 
of formed by the perſon of the teſtator, which they cannot 
perform. | 0 | _ TOAQ TX 

But in the caſe of EA Bridgeford and Orfton, T. 13 C. 2. 

# The maſter of a pariſh 8 ying inteſtate, his —— 
" | | without any adminiſtration taken out, aſſigned the appren · 
tice to Edward George, who, with the conſent of the appren- 


tice, aſſigned him over, by verbal agreement, to Thomas Bag- 


6) 


and by the death of either of them, the end and defign of | 

te apprenticeſhip cannot be obtained, and it may be the 
&. executor is of another trade; he admitted covenant would 
iel againſt the executor, but in that there is no inconve- 


ſaid, it had been held, that the covenant for inſtruction 


E. 20 G. 2. Baxter (widow and executrix) inſt Bur- 


Jiable on the maſter's covenant to maintain. Therefore 


galey at Ee. Bridgeford, for the remainder of his term of nine 
. N years: 


* 
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been of no effect. 


20 years of age, he ran away from his maſter, and loitered 


no notice of him. But he had not, at the expiration of 


berty to hire himſelf, and as he was hired for a year, and 
ſerved a year in Selſen, his legal ſettlement was there. 


againſt quaſhing the order of ſeſſions, owned that, it was 


y lived-with the faid TB, Bag. 
gaky at Eafi Bridgeford, and ſerved out his time there, 
which far exceeded forty days. This was unan:mouſly 
holden to be a good ſettlement at Ea Bridgefard; ſince to 
this aſſignment, tho only a verbal one, there was the con- 
ſent of all the parties concerned ; and he lived and inhabit- 
ed at Eat Bridgeford under the terms of the apprenticeſhip, 
as an apprentice bound according to the ſtatute.” Burrow': 
Setthm. Caf. 133. But upon the face of this caſe it ap- 
pears, that the aſſignment by the widow was with the 
apprentice's conſent; and fo it became in effect a new 
apprenticeſhip: but if it had been without the apprentice's 
conſent, then it ſeemeth that this caſe would have fallen 
within the reafon of the caſe abovementioned of Baxter and 
Burfield, and conſequently that ſuch affignment would have 


- Apprentices: 
: And he accarding} 


E. 26 G. 2. Eakring and Selſen. Two juſtices make an 
order to remove George Witworth from Eakring to Seſſen. 
Upon appeal, the ſeſſions diſcharge that order. The caſe 
was; the ſaid<George Witworth was put out a parith appren- 
tice to Richard Tomlinſon of Eakring, till his age of 20 
years. He ſerved his maſter under this indenture for ſeve- 
ral years at Eatring. About three years before he attained 


for ſome time about the country. In the mean time, his 
maſter died. And at Martinmaſs after, the faid M itiuortb 
hired himfelf as a ſervant to Villiam Flint of Selſan for 2 
yu and ferved him that year at Selſon, and received all 

is wages to his own uſe, the executors of Tomlinſon taking 


the ſaid ſervice, attained his age of 20 years. And the 
ſeflions, being of opinion that the ſaid George Witworth did 
not, by virtue of ſuch hiring and fervice at Se/jor, gain 2 
ſettlement in the pariſh of Selſon aforeſaid, reverſe the ori- 
ginal order. It was moved to quaſh this order of ſeſſions; 
for that after the maſter's death, the apprentice was at li- 


Apprenticeſhip is a perſonal truſt between the maſter and 
ſervant; and is determined by the death of either maſter or 
apprentice. The counſel who were to have ſhewn cauſe 


not defenſible. And the order of ſeſſions was quaſhed, and 

the original order affirmed. Burrows Set. Caſ. 320. © 
In the court of chancery: M. 30 C. 2. In the caſe of 

Seam _ Bowden and Eyles, The maſter received _ 


4 he apprentice 2 al. . died within two b ap- | 


4+ 
| Prentice having f r that time been employed only in infe- 
by or affairs. It was decreed, aſter debts on ſpecialties paid, 


hat the executors repay tbe 2501. as a debt due en fimple 
ntract; e after the rate of 201. a year, for the 
aintenance of Bed during the 2 27 5 lived 
1 vith his maſter. "Che Finch, 395. 


XI ; Apprentices ſetting up their , 


By the common law, no man may be prohi ahi to. work 
any lawful trade or in more trades than e at his 292 
ure. 11 Co. 53 
nd RS So that wit . an ad of caitivtient no man may be 
3 eftrained, either to work in an ny lawful trade, or to uſe 
livers miſteries or trades; therefore an act of parliament 
ade to reſtrain any perſon herein, muſt be taken ſtrictly, 
as not favourably as acts made i in affirmance of he" com- 
fe on law. 
rue reſtraining clauſe in the ſtatute of 5 El. c. 4. is as 
dllows : It Hall not be lawful to any perſon, to ſet up, accu- 


e- . %., er exerciſe, any craft, miſtery, or occupation now uſed 
d 28 within the realm of England or Wales, except he 
-d 4 have been brought up therein ſeven years at the leaſl as an 
is yprentice by this fatute, nor to ſet. any perſon on wark therein, 
th cept he ſball have been. apprentice as aforeſaid, or elſe | bovine 
2 | a as an apprentice will become a Journeyman, or hired by 
I he year ; on pain of 40 8. 4 month, half to the king, and ha 


im that ſhall ſue in the ſeſſions, or other court of 3 
F it it in a town corporate, then to be a of as. 
ines by the charter, ſ. 31. 


| It ſhall not be lawful) 8 is a | negative clauſe, _ no 
ne ſhall exerciſe a trade againſt it, unleſs by virtue of 2 


uſtom as the widows of tradeſmen, who by cuſtom carry 

pn the trade of their huſbands, which the court. held not 

de within this ſtatute, 2 Salk. 610. * 

= 7 any perſon] But by the 15 C. 2. c. 15. e wet» 

ers of all kinds, net makers, and makers of tapeſtry hang- 


ngs are excepted ; who may 8 up 218 1 — 
even years. 


. And by. 3 G. 2 4. 8. All * mariners, and and ſol- 
ieers, who have been employed in his. majeſty's ſexvice, 
and not deſerted; may exerciſe nn ee ar bu 
for, in any town os place. rant 


And 
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two offenders guilty of coining, ſo as they be convicted, 
hall be d |. a freeman, and may exerciſe his trade as 


— * 


Ts fg, ney os and] . IV, Hb 


Young. Exerciſing a trade by others who have ſerved ſeven 
years is within the ſtatute ; for he that hath not ſerved 


an apprenticeſhip is thereby _ reſtrained to work as a tra- 


der, either by himſelf or others; for the intent of the a& 


is, to annex the benefit of. trade to ſuch as underwent, the 


hardſhip of learning it, thereby to encourage labour in 
youth: And few would undergo the trouble of being ap- 
prentices, if they might employ others to work for them. 


* 


- 
* 


If a man uſe the trade of a tallow chandler, baker, 
brewer, or any other lawful trade, or manual occupation, 
for his own uſe, or for the uſe of his family, without ſel- 
ling any for lucre and gain, he may lawfully do it; but 


he cannot retain any apprentice therein; but he may hire 


one to be his ſervant, who is ſkilful in that trade or occu- 
d oa ow 

In like manner, a perſon brought up to the trade may 
take a partner, who hath not ſerved an apprenticeſhip to 
the trade, provided the partner ſhare only in the profits or 
laſs of the buſineſs, . and do not actually exerciſe the trade. 
As in the caſe of Raynard and Chaſe,. M. 30 G. 2. An 
action of debt was brought againft Chaſe, for a 8 on 
the act, for exerciſing the trade of a brewer, without hav- 
ing ſerved an apprenticeſhip. On a ſpecial verdiQ, it was 

ſtated, that the defendant Chaſe and one Coxe were partners 
in the trade ; that the trade was carried on, and had been 


for four years carried on, in their joint names; that Coxe 


did ſerve an apprenticeſhip to the trade, but Chaſe never 
did; and that Coxe is a working brewer, and was paid a 


ſalary for his labour, which ſalary was always deducted, 
and allowed to him, previous to a diviſion of the profits ; 
and the entries at the exciſe office were in their joint 


names: but that the defendant John Chaſe never exerciſed 
the trade himſelf (which was wholly managed and carried 
on by Cexe) ; but only ſhared the profits, and ſtood the 
riſques of the partnerſhip. The queſtion was, whether 
the defendant Fohn Chaſe is within the act, upon this ſpe- 
cial finding? - By lord Mansfield Ch. J. The defendant. 
is to ſhare the profits with Coxe, in moieties ; and is liable 


to the debts of the partnerſhip - But it is 1 - 
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that duting all the 
erciſed — He was not, by the terms of his agree 


ment, to act in the trade. | The other partner was to da 


the whole, and had a particular ſalary on that account, 
It is not found, that either Core, or any ſervant under him, 
was ſet to work by Chaſe z nor that Ghg/e did any act hat: 
ever of exerciſing the trade; be was only concerned in the 
profit. Now though this may be, to. ſome purpoſes, ex- 
ereiſing a trade, in reſpect of third perſons who deal with 
the partnerſhip as creditors, and within the meaning of 
the ſtatutes concerning bankrupts ; yet the preſent quettian. 
is, whether it be exctciſing $ trade, contrary to this act. 

ſe it hath been well obſerved, 
that this is a penal law; that it is in teſtraint of natural 
right; that it is contrary to the general right given by the 


common law of this Kingdom. To which I will add, that 
the policy on which the act was made, is, from experience, 


become doubtful. Bad and unſkilful workmen are rarely 
proſecuted. This act was made early in the reign of queen 


Aus petſecution, had brought trade and commerce with 


them, and inlarged our nations; the reſtraint introduced 


by zhis law was thought upfqvourable, and the judges by 


3 liberal interpretation, have extended the qualifications far 
exerciſing the trade much beyond the letter of it, and con 


fined the penalty and prohibition to caſes preciſely with 
Ped. g 121 us conſider whether the vii 
caſe be within the letter, or even the meaning of this act. 


The general policy of the act was, to have trades carried 
on, by perſons WhO had {kill in them. Now here, the 
perſonal kill of the defendant makes no real difference in 


the caſe, For the perſon who is ſkilful acts every thing, 


and receives no direction from this man: He neither did, 
nor was to interfere. The caſe of Hobbs and Yowng is not 


parallel, There, the defendant, a ſingle man, directed 


vants, As between maſter and ſervant, 
the wy * carries on the trade, and not the ſervant, 
400 EB 4 


the whole trade; was the maſter; and 12 5 all the ſer- 


But in 


tzkipgs, it is ablolurely necel; ry to take in perſons as part- 


dere, to mare profizs. and riſque the loſs. And the 
W * K . 8 1098 the io. 5 


Ekzabeth, Afterwards, when the great number of manu - 
facturers, who took refuge in England from the duke of 


doubt, it is 


in Halbe and Young there was no partnerihip ; noc 

(what is the diſtiogujſhing charaRer of the preſen; calc) 

® mere naked ſharing of the profits, and riſqueing 2 p. 

, N of the loſs ; without his acting or directing at all. 
n any manner whatſoever. In many conſiderable under- 
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time charged, be never acted in or ex- 


2 | 
82 
. 2 


: 
& 21 N f 8 - 
1 "HI *, 6 Tos *, , ro * 4 "x 
F 7 ; ; < ” 
# 4 9 


general uſage and practice of mankind ought to have 


weight, in determinations of this ſort, affecting trade and 


commerce, and the manner of carrying them on, It is 


ment was given for the de 
No uſed) That is, on the 12th of Far. 1562. when 
that , ee began; and this reſtraint ſhall not extend 
any further, than the words do expreſly direct, and there- 
fore not to new arts and miſteries ſince invented. 1 Rol. 


notorious, that many partnerſhips: are entered into, upon 


the foundation of one partner contributing induſtry and 


{kill ;/ and the other, money. Many great breweries and 
other trades have been carried on, for the benefit of ins 
fants and refiduary legatees, under the direction of the 


court of chancery: Now if the plaintiffs conſtruction 
was to hold, the whole direction and decree: of the court 


of chancery was contrary to law, and to an expreſs act of 


| parliament. $0 it is likewife practiſed in other great trades. 
The late Mr. Child directed his buſineſs of a banker, to be 


carried on for the benefit of his children and other per- 
ſons. Many other inſtances might be mentioned. It 
would introduce the utmoſt confuſion in affairs of trade 
and commerce, if this conſtruction ſhould prevail. On 


the other hand, I ſee no in convenience. It is exactly the 


ſame thing as to the trade, in every particular, whether 
this partner has or has not ſerved an apprenticeſhip. There- 


fore I think the defendant not liable to the penalty of the 


ſtatute. The other three Homes concurred. And judg- 
endant. Burrow, Mansfield. 2. 


Rep. 10. 1 Venir. 326, 346. 5 | . 


* 


- Within the realm of England and Wales] 47. 1 C. 2. N. 


and Lifter. Indictment for uſing the trade of a dry ſalter, 
being a craft, miſtery, or occupation uſed in this kingdom 
on the tath day of Jan. in the 5th year of Eliza. Which 
the court held to be ill; for that the words in this king- 
dom tie down the indictment to the kingdom of Great 


Britain, as it is at this day; whereas it ſhould have been 
in England, or in England and Wales. Seſſ. C. V. 2. 160. 


H. 36. 2. K. and Monro. It was moved to quaſh an 


Indictment for exerciſing the trade of a baker, the defen- 
dant not having ſerved a legal apprenticeſhip. The ex- 


ception was, that the trade was not laid to be uſed within 


the realm of England and Wales at the time of the act. But 


the court ſaid, the trade of a baker is within the words of 


dhe act; and no averment of the tjade's being uſed at the 


of the act is neceſſary, but Where the PR 
"ap N | + 8" falls 


qa a a A 
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be 


falls within the general concluſion, of the clauſe at aſt, t 
Barnard . 277. ; 


ines” 


| legal apprenticeſhip; the defendant offered to give evi. 
dence of his having exerciſed "this" trade for ſeven” years} 
as being tantamount to his ef full ſerved an apprenticea 


Apt rentices. 


YON 1 3 ** 1 8 


| Except, he "ſhall. en — brought 
L. and Fer. Indi ment for uſing the trade of 


up 1 Wan 


* 


a taylor, not having ſerved ſeven years, was quaſhedgebe- | 


cauſe. it is ſaid only, not having ſerved. ag an apprentice 


within England or Malis; for it may renew beyond 


72 * n 


ſea, and if it were any where it ſufficeth. 1 


As an entice] E. 5 An. EG and Madl By the 
court; Upon indictment on this ſtatute; in den we 


allow following the trade for ſeven years to be ſufficient, 


without any binding,” this deing an hard W 2 Gall. 


61 N NY z 
Ber! in the caſe of K. and Aorrits, 7. 30. 4. Oman 


indictment for exerciſing a trade, without having ſerved's 


ice ſaid, that the caſes 


ſhip for that time. Eyre chief bn 
in the 


indeed had gone ſo far, as to allow a wife's living 


| op with her huſband for ſeven years to be equivalent"ts 
an apprenticeſhip ; but he thought the preſent caſe not 


ſtrong enough to come up to the meaning of the ſtatute. 


| Accordingly the heya was 8 W Barnard. 
3 2 FS ene ee 


| Or ule ae Ke as an ap n will . a 105 | 
neyman] A. 26 C. 2. K. 2 


and Moor. The defendant was 
indicted for uſing the trade. of a 2 not having ſerv- 
ed as an apprentice. ſeyen wears evidence was, he ſery- 
ed ſix as an apprentice, and Fl ce. 

in the: ſame. trade, worked above at, time: And by, 
the court, the, ſerxing of ſeven yeats, is ſufficient , either 
way z and aha; anda was found not e, — an 
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\H 18 cat hap e 2 in tbe 


hy of our  brd '=——<— Between A. B. 457 50 D. 

1 and E. F. and G. H. overſeers of - the poor of 
the pariſh of in the county of of the one part, 
and A. M. of in the ſaid pariſh, ſpeemoter, of the 
other a wife „ 9 Gaba, and over- 


* 


as Journeyman 7 


ſeers | 


ey 


- by II. wo u/th, her ths 


OO tapperiaintih; Hull that the ſaid A. M. uf wife nnn ani al 


Arens 
bor of the bir, Fr and with the conſeit 72 — U 5 
his majeſiys j 121 5 of the peace for the ſaid county, welling 
tear 1 Lor. — hems pa of ————— Me —_— — 
plated und bound, ghd by dhe pr 
do "put, © NN ue parents 
B. P. and C. P. are unt able to mountain bim, of 33 
II, to be an uappremioe tub him . iu 8 
and as aniyprintice wth bim the ſuid A. M. to 1 


li date of 4hiſe preſents, until ubs ſand A. P. Hall came to o 


mini—— jars, er, if a female, until the fard A. P. 
Klan wat on CO I or the ume of ther mor. 


„ wwhich ball firft happen} accordin ng #0 £ /latutes i in ſuch 


| caſe made and provided. By and during all which time and 


the 4 K. P. fall the aid A. M. his ſaid maſter well 
. in all ſuch lawful by/ing/s 265 aid 8 pak 


Hall be put unto by 'the . bis aid malie 
eee of tum 1 


ſaid A. A. NE 1 ho 
ag and 3 in ll th thongs foal behave him/: 7 4 


i order. 
A v3 4 e ho Fer A 0 ; 


for 2 5 e — -admmuſtrators, doth here 


and couenant, to and with | the. ſaid churchwardens and 


| and every of they 
ſucceſſors for the time being, and to and with the faid R. F. 
35 N e M. cer ages A. F. in the craft, ni. 

„ which br . «Fail 
Fe mum thit he een pa may, 
teach, a, un er catufe to be tanght, infirudted, 
md 22 as "Mu 0 ee betongeth, ur in 12 


low ume the faid revitite fifeiunt neut, drink, appurri, 
waſhing, Thi ing, un "all lg it nul or meet for an 


Apprentice, turing the m aforifail. In witneſs whereof the 


faid parties have hereunto ſet their hands and ſeals, the 8 | 
year rſt above m. 5 


8 W here the ok and the ms can n agree, other co- 


' venants may be inſerted, according to ſuch agreement; 


but if the maſter us to be conipelled, it ſcemeth not- lafe to 
ec more from. e the Kae W is ore 
pr | 


VIV. 


AS 


e ee 


7 eee 3 2 A. Df 
/ a Pa ect of the abovewritten ee. Th 


ven 2205 
r bands . - 4h f d. meet bg nxt 8 


B. Warrant e ry 0 for ny Fen- ber 
Apprentices an die Game  & ne CON 


* Weſtmortand, r. the conſtables of — 4 woe . 


HEREAS A. B. 0. eie 
E. F. and G. H. overſeer CA 
in the yoga ng e 822 
= majefty's 25 of the peace for the 2 county 
near ta ella in} the ſaid paryfh of =wmmmm ane; whereof ie : 
m, did endeavour to bind A. P. e av 
Tab. pant auboſe parents are 3 


Spreutis 2 A. M. f in the ſaid par iſt, tanie, and 
fer that intent did prepare tors ad dub pre one pair of index- 
lures purſuant ts. the fatute in ſuch caſe. mede and pror 


vided, which fard- 7 war figned and. c 


2 [us] the ſaid two juſtices + Aud whereas the ſavd 


M. is duly convieied | before ws the juſtices 2 as well 


22 01 . hath ce and doth refuſe ta receive and pro- 


wat or 75 try A. P. as an apprentice, and alſo to execute 


| nat bs paid, that 3 
2 1 2 01h 


9 


een, 


Ae 0 N 52 . the ſaid 4050 bein 
thereout rus + det , Be ail hor: Given under 4 


Ne and ſeals w_ GIA: oy y 0 f—— inthe year ——— F N ty 
Note, as an appeal”) is: gen to the ſeſſions, a ainſt 16 
- appointment of an apprentice. to be bound to any perſon 
| as aforeſaid ; it is proper, either not fo make out, or not 
7 to execute, the 'warratit of diſtreſs, untft after the ext 
ſeſſions.” + A ee W 
And it is to be obſerved; that one precedent alone i in 
this caſe is here inſerted, * brevity ſake, as bein ; Not i 
a matter of conſfant practice; ; hut it is to be underſt 
in all ſuch like-caſes,” that- there muſt firſt be le 
or information in writing, then a ſummons of the party 
accuſed, or warrant as the caſe may be, and a hearing 
and determining of the cauſe, and Fon thereupon 
if the party ſhall be found to be guilty, But as the ſpe- 
'cial fact muſt be the ſame (throughout All' the: förms 
of *proceedings,, it is eaſy” from one to frame all che 
reſt;-— „ — in. % _ $Y EG ISS 5 W Ny A OG * 
r 1d 
Dore a 27; nmons, Siber bun 2\ warrant, in all ſuch 
like caſes, between party and party, is generally meſt 
eligible; yet in this caſe it ſeemeth, that a warrant is ju- 
ſtiflabſe to apprehend the maſter, and briug him before the 
Juſtice, (eſpecially if he ſhall contemn the ſummons ;) be- 
cauſe it is required, that he ſnall give ſecurity to the ju- 
ſtice to appear at the ſeſſions, if he. ſhall not dot TROY 
each bree order. in e F 1 
| 21934 47 EI Age. | A 
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TH ER E A WANTS 4 they: hath. Fe 
made unto me . — one of his majefly's juſtices —4 
ho peace in and for the ſaid-caunty, by A. P. apprentice to A. M. 
| e in the ſaid county, ſhoemaker, that the ſaid A. M. 
myſt od and evil intraated him the ſaid A. P. [by cruel 
puniſbmont, and beating bini the ſaid A. P. without juſi cauſe, 
and y not allowins unto him ſufficient: ect, drink, apparel, 

or as the caſe. ſhall» be] Theſe are therbfore-uin hes maje/ly's 
name to command you to fummon the ſaid A. MI. 10 appear be- 
Ko me at * yy 2 in er ans on - — the 

h 0 1 
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> » 00 XY 
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ns Dx — ” 7 WW _ © * . , 


eben ay, 48; pug nn the 4 Cabal 5 and 6% Be 
ur ther "eat nth 8 fo CY 5 ein fail MA . Given | 


under my. hand and Jen, the. 7% Ke. Nan bs, 


* | Supimghazf the 2 be, on complint of 
2 05 * .the maſter; b the's . 6. 50 a {eb ines 
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Weſtmorland, + To the conffable 4.2 — 5 5 


C7 HEREAS complaint and information hath ein dun 
unto mt . — one of his majefly's Juſtices of the peace 
in, and for the, ſaid county, by A. M. ,of — in the Jad | 


_ county, Pandman, that A. P. now being an appreniicꝰ te bm 


the jaid A. M. i; "negligent, flubbarn, diſorderly, {or as the 
caſe ſhall: be] and deith not his duty to him the ſaid A. M. bis 
mafler; Thiſe are therefore to command you ts ſummon! the 2 
A. P. to 27 before me, at —— in the e fatd county, on 

day of ——= at the hour of = in the Aion of of 
the Janie ty ry, to anſtoer ts the ſaid complaint, and to be further - 
dealt with attording to law. Herein. fail not. Given 17 55 


| my hand and ſeal the ——— day of, Le. 


E. Order of diſcharge by four juſtices at the ſeſ- . 
| ſions; on the 5 El. c. 4 35. 1 f 


Weſtmorland. Teo general. garter, fe 72 of the 1 
0 7 e boden at in and for the county 
aforeſaid, the day ef in the gear of the 
reign of our lord George the third, by the grace of G © 
Great Britain, France, and Ireland, ling, defender of the 
faith, and fo forth ; Before = Juſtices of our ſaid lord 
the king aſſigned to keep the e peace in the aid county, and alſo 
to hear and determine divers felonies, treſpaſſes, and other miſ= 
demeanors in be ſaid tounty committed, — Ul the ae 
Ii is ordered as ſolleiueth⸗- * : 
275 en the petitiam f A. p. apprentice 1% A; M. 
ſaid county, huſbandman, to be relieued Wan- certain 
are the ſaid. mafter. in igſiructing him in his trade, and 
in = and cuil intreating the ſaid apprentice by cruel pu- 
Ku ot as the, caſe ſhall be]; Aud the ſaid maſier bave 


ing lilewiſe appeared upon bis recegninance taten before . P, 


eſquire, one of the ſaid: juſtices, is anſwer to the complaint of 
the ſaid. petition, and habing Protied nothing 'whereby to clear 


 himſeif of the ſaid complaint; but on ibe contrary, the. ſaid 


A. P. havjng.giuen+full proof of the truth: F the ſaid co 
plaint to the 22 54 22 RO court: Ve refs 


IN e 2 A whoſe 


bet kink, and feals ave ws 1+ * . | 
Juſtices, and of the quorum, % Bereby ordtr, pron * ] 
deelare, thet the foil ee e N, A Brei aif- | 
charged and freed from his ſaid a prenticeboad : And this to by 
& final order betwixt the ſail maſter und . am bige 
contained in their indemtures of apprentice, us otherwiſe, te 
the contrary notwithſtanding. Groen tur * and * 
. above written. 5 


. Com laint of an a rentice to two ſtices « and 
| is BINS 20 G. 2. OM ga 


; Wettmarland, 71 IHE info formation and c0 Mu 77 A. p 

15 apprentice to A. M. f ———i th 
faid county, e exhibited before us too of his majefty's 
Juſtices of the peace in and for the ſaid e the — 4% of 


— in the year, &c. | 

N do ſaith, that he the ſaid A. P. is an apprentice bound 
by indenture to A. M. of — if oreſaid, Þuſh, 3 and 
that he the ſaid A. M. hath miſuſed and ill treated 7 the 

85 apprentice, and PHO, Las the caſe ſhall ve}, 5 


K. P. : 


8. summons of the Ro by two e er on 
; —— of 958 apprentice 4 on the 0 6. 2. 
C. 19. 3. 2 


Weſtmorland. £ To the conftible of = — oh, 
Wigres. Informavien wed cum "ROY hath han 
made unto us two of his 0 + Juſtices of thy 
prarr in nd. for the 1 ronny, 5 P. apprentice 1% A. M. 
7 — , the ſaid raum, buftandman, that hr the ſaid 
A. M. vath miſufed and ll treated him the ſaid R. * . 
particularly (us the caſe ſhall be: 2 * are ther 
gre you to ſmον Yhe ſaid R. M. to appbar aig 
— — — day of — 
anſiwer unto the fad in marion anil complnim. Aua 
8 there to certify what bn bs let have done for thy mem 
2576 3 * 
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A. M. to appear before us at 
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6. 19. J. 3. 5 5 9 


climorland. . HEREAS conplointbeih hen made 
* VV 


bees ofthe gone NL and for the | 5 Al * IS 
entice to A int 
the ſaid , A. * ek N. 2 and ry Yr bin the | 


larly Las the cafe fhall be}: 
. e K. M. hath appeared before ut in pur 
ons to that purpoſe, but hath not ei 


ee th A and ebmplaim, but n the Len- | 
aid 


proof of the truth 
Wo e us upon 1 N e 22 2 5 ds 4 
ſaid A. P. 74 nd from his apprenticeſhip to 
thing in the indentute f apprenticeſhip made be» 
95 Cee dr Ae howſoever, to the contrary notwith= 


re: 


* Given under our bands Log Heal 166 ——— day 


105 And uber it harh 1 ban dl proved 1 us, as 

ewell upon the cath of A. C. « Har efaid, as 
jor that he the ſaid A. C. did duly ſummon the ſaid 
enable ums in the ſaid ſum- 
mons mentioned and Jpecified ; but notwith/tanding the ſame, h 
the ſaid A. M. hath not appeared before us acto to ſuch 
ſummons : W: therefore having dy examinel into the matter 
of the ſaid complaint, and the truth thereof 1 5 been * 


proved before us pen oath, do diſcharge, &c.] 


J. Complaint to two joſtices of the maſter dn 
his apprentice; on the 20 G. 2. c. 19. 7 +. 


Weſtmorland: -T H E coniplatit and iiformition AM. 

ESSE a | 
man, taken and mae on o before us —.— fe of Dis mas | 
. 79 — lets of the peace in and for the I cauuiy, 156 


Ide faith, that A. P. rovtic by bulmtere ts 5 


bim the Jaid A. M. hath the Keul, bis appr enticeſhip vm 
ly of al ti rar * 1 26, and ill bebavinar, 
1 25 the Jeid A.M e Las the caſe 
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Ko, FIR for a diſorderly ac & t. 
8. 0 joſtices; on dre abend complaint, Ey 1 he 
20 G. 2. c. 19. + 4+ . 4 | 
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| | +fibrt AS cath bath” been made 1 
1 \. two Lf Bis majeſty's 5 Juſtices, of the \Peace in and for the 
1 county, by N — in the ſaid. county, buſband- 
man, that 72 By 1 5 ts "the ſaid A. M. hath committed 
divers. miſdemeanors agai al be the ſaid A. M. bis-mafter, 
, particular} tat the caſe ſhall. be]: Theſe 7 are 1 fore tere 
quire:you fort hwith to apprehend the ol A. P., ; and bring hin 
are us, to anſwer. unto the aig. complaint, and ta be dealt 
| 1. It, according to. law: And u are to give notice to. the IE 
| that he appear before us at the ſame time, to. 1 — Mes 
the ſaid n, * ae, our bands and fea, 


"5 we I + bs v3 3% 1 


Ls "Commitment of an \ apprentice to the pot 
correction, on complaint of his maſter, 2 
wa. g 5 Dong on the 20 G. 2. c. 19. % 4. 


3 56. 42h e 
To PU ponſiable: of — in the bald 
county, and to the ge the houſe 
of correction at in che \ ſaid 
1 2 l . rere 


two of his majeſty's juſtices U. the peace in and for the 
ſaid county upon the cath of A. M. e thi be 1.45 
county, huſhqndman, that A. P. apprentice of. 
_ hath committed divers miſdemeanors againſt 105 55 17 1 M. 


his maler, and particularly [as the caſe 7 be]: Aud 


| IF mn, 1 thereof, and upon hearing the alli 
gations ef both parties, having come before us for that purps 

on due eral ion had theres, Y the [7 Ws Ye 
Hands convidhed before us of the ſaid offence | 2 do | therefor 
hereby command you the ſaid conſiable, to "take 5 CONVEY the 
ſaid A. P. to the jaid houſe of correction, and to deliver him | 
the {44 keeper thereof, together with this warrant <, - And 7 
do hereby command you the ſaid ke eepeer of the ſaid houſg * 77 | Cor» 
rection, to; receive the ſaid A. P. into your cuſtody in the "ſaid 


m_ of torreftion, there to remain and be corretted, and, 40 | 
: Given whder our hands ' 
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Weſtmorland. XX Fan 
fare by theſe preſents di charge the 'fatd'; A. P . from hivappr 73 


| Hip, to toit, 


Apprentices, | 


M. Diſchar of an apprentice by? twrogultices,” on 
complaint of che maſter by 20 C. 2. 6. 1. 
4.4 . 1 


"HEREAS: eee 1 
the laſt 8 e d 


ticeſhip to the ſaid A. M. any thing in any indenture or inn - 
tures of apprenticeſhip. betwixt them, or otherwiſe, tu ib ben 


| n Ps e e dere dee 5100 l 085 
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N. Aſſignment of an app rente 

r 2 0 I £23847 LE Hh 21912 FE? e 6315538" du 
; 0 n whom theſe profents enn Gn oF 
. — ſend greeting. "Whereas ny Pleas 
bath n years yet to come and unexpired of” tire 
whole years "From the . 8 57 
—— la paſt, 40 by bis indenture of prentic 
me ſealed goth appear; Now trot ye, that I if t 5 Wh 

"divers good cauſes and' confidteritts ons me her nto 

have givin,” granted, aſſigned, and "overs. 
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— A. 
to come, fron, and demand. aohatfroer). "which T the 72 
A. M. have in or to the ſaid A. P. or which Fniny'of ought 
to have in him by force and virtue of the ſaid indenture of ap- 


prenticeſhip. And mteovers, I the ſaid: R. M. - by the this ore. pre- 


ſents covenant, romiſe, and ,agree.to and with th 
his executors and adminiſtrators, ' That wi AE any ln, 


by me the ſaid A. M. ſ0 be done to the contrary, the ſaid A. P. 


Y the} 7 | 
fents (9; and ab utely er grant, - afſion, © 2% 4 t ov 2 5 
all fuch righi, Hire, duty, deim of years 


ſhall, during the jaid term f years, well and truly ſerve 


the ſaid A. S. as his maſter, and his commandments lawful and 


hanft ſhall do, and from his ſervice ſhall not abſent himſeif du- 
ring the ſaid term. Provided, that the e A. S. Hall well 
intreat and uſe him t 4770 the ſaid A. P. in 


the craſt, mi 7a an 7 4 which he the ſaid 
A. S. now uſuth, after the beſt manner that he can or may, 


« ſhall teach, #nflr ucts and anfarm, 3 eatiſa 1d * pug 


In- 
ſtrucſed, and infarmed,. as. much. 45 fone nm 1 7 of in 


am wiſe, appertaineth, and ſhall 


and allow. unto the ſaid A, tent meat, art 


i apparet, 


P, ſuffo 
waſhing, lodging, is all o 4 p. needle _ for en 
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5 e 4 perlen imfi dad of treaſon 
FAY or fe and in priſon for the fame, who upon his 
- arraignment, before any plea pleaded, deth canfeſa the in. 


| diftmenc, and takes a corporal oath to reveal all treafons 
and felonies that be knowerh of, and therefore prays a 
coroner, before whom he is to enter his appeal or aceuſa. 
tion, againſt thoſe on are — in the crime contained 

in the indictment, 3 Fu. 29... 

This accuſation of himſelf, and bath, ke his accu- 
ſation of another perfon of the fame crime, to amount to 
an indictment; „e er e ee ee 
2 pardon of courſe, 4. 129, 130. 
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fag vn he die of th court, whe- 
4 1 r nd wong ce 

n om n es We 
— Ln ge | come 
e en 


REN a. 6 * brought 
in by-proceſs, ſometimes of erpiar, and ſometime 
e to the gavler of another priſon; 
4 t follows: 8 bs bj 
2 H. H. — 5 Ks yp N 
Noy arraigament is mocking elſe but the calling the 
| offender to the bar of the court, to anſwer the matter 
CORONER” 2 = 
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| #1 rationem: ponere, and in French ad r4/an, ot 


| of the word, 


Italian arygle, and that from the well known 
; to ſtaod. . „ 2 s 
And, in law, an arreft doth fignify the-refiruimit'ef a . 


. \ 
- Fs - * 
« Ie FI, * 8 
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s A 


And the word in Latin {lord Hat faith) fs no pther than 
3 5 ant» of 


a reſu; for as the ancient word uifrain or demmm import 
in FL diſrationare, to diſprove or evince the dontr: of 
any thing that is or may be affirmed, ſo arraigne in. ad ra- 
tionem ponere, to call 3 or ner. "wg 2 H. 416. 
And this aps may be fufficient to ſhew the meat 
1 —— to declare its derivation ; for it 
ſeemeth to have flowed: umto the French tongut, from its 
common origin with the Greek of which we afl he 
little doubt, when we conſider the yerbs ayapevar, aalnjhprr, 
and alſo dia οοε⁰e, as they are uſed in the claffical remains 
of that language, and compare them with the terms ar- 
raigne, adrim, tfrayn, druf. Sc . ; 
a 7 on his arraignment, tho' under an indict- 
ment of 
without irons and all manner of ſharkies or bonds, un- 
toſs there be a of ieſrape, and then he may be 
brought with irons. 2 H. N. 29. 
Ae Aere is no neceſty chat a priſoner, at the time of 
his arraignment, hold up his hand at the bar, or be com- 
manded fo to do; for this is only a ceremony for making 


&nown the perſon | 


of the offender to the court; and if he 
anſwers that he is the fame perſon, lit is all one. 2 Hl. 


8 


only, and not in civil caſes. 


guages of the weſtern empire, heretofore 1 40 two the | 
Roman power; and probably may have been derived unto 
us thro* the, channels both of France and Saxony: the 
French arręſter ſigniſieth to ſtop or ſtay ; and the Saxon | 
reften,' to reſt ; and both perhaps have ſprung from — 

tin : 
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man's perſon, depriving bim of his own n 
„ 


the higheſt crime, mut de brought to be bar 


Tube word arrgſt is the ſame, with very little variation, aro, whas, 
in the Engliſh, French, German, e other lan- "ys 
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im to became 
wit be e called the 


low: 155 che bf 
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8 or may not EEE oY 
. For what cauſes of ' ſuſpicion an art may 5. 


tl 1. by, whom the arre uf, Jhall be e 3 
9 bat! is to 1 LY after the woah.” 5 in 
* 1193 08; ivy ant one 4 
1 vr d wag em. 
En N 


Lament, privilegwof parliament: for himſelf and his ſeryants to be 
5 freed from arreſts: but for treaſon, felony, and 3 
of the peace there can be no privilege, 4 /n/t. 24, 2 

Peers and bodies 2. In caſes of peers and corporations, the proceſs is a 

corporate. Adiſtringas;> for they cannotebe arreſted. $ Salk, 46. 
Perſons charged | 3 In the caſe of K. and N vodham,. H 2 G. 2. upon 
in execution. a motion for an information 2gainſt the a e Eng who 
was a juſtice of. the peace; it was held, that a perſon. i in 
execution in the king's bench may be there charged crimi- 
nally by a juſtice of the peace's warrant : but that no ſuch 
_ Juſtice can take a priſoner of this court out of the cu- 
a and ſend him to the W e Str. 

82 
In churchyards, 4. None ſhall arreſt oriefts or their clerks, or. other per- 
ſons of holy church, hlt they attend to divine ſervice, 
in churches, churchyards;" or other places dedicated to God; 
on pain of impriſonment and ranſom at the 2's s will, 
and he e ae make gree to the parties arrefte '50 Ea. 
| c. „„ 3 mw $6: 

Oñ Sundays, 4 5. Alto A Terrine bien af gainſt any Nen wikis. 
| ever, on the Lord's day, fs Leids ; and tbe perſons ſerving 
4 the ſame ſhall ſuffer damages, as if they had done the ſame 
Ho. without warrant ; except In caſes of en ore and 
A of the Peace 29 0. 2. 2 7. Wo 6. _ 1 


4 £ 
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FR 4 oi For. what datt of Juſpicion an ord a; Be. 


Juſtices of the peace, to ar gelt all thoſe whom, they. find 
ae ment, « or by /z hee, and 10 "OY them in Io * 


Privilege of par- - LY 1. Generally, 3 a member of. parliament ſhall _ the 


Suſpicion, 4 By the ſtatute of 34 Ed. 3. 1. power 1 gi yen, \ to che 


e a& AY 


| And the cauſes af: ſuſpicion, ayhich are generally, agreed Cauſes of ſuſyi- 
to juſtify the arreſt of an innocent perſon, for felon z, are con. 
theſe that follow-; Mido dne enn VIS UA 1 
(1) The common fame of the country; but it ſeems, Common fame. 
that it ought t | vi in an action brought | 
that it ought to appear upon evidence, in an action brough 
for ſuch arreſt, that ſuch fame had ſome probable; ground. 
2 Haw. 76. 14.4 Dt ing DELETE TRIEROT - 
(2) The being found in ſuch, circumſtances, as: induce Circumſtances 
a ſtrong preſumption of guilt ;. as, coming out of a, houſe zn. 
wherein murder hath been committed, with a bloody knife 
in one's hand; or being found in poſſeſſion of any part f 
goods ſtolen, without being able to give a probable account 
of coming honeſtly by them. 2 Haw. 7. 
3) The behaving one's ſelf in ſuch a manner as be- Flicht. 
trays a conſciouſneſs of guilt; as where a man accuſed ff 
felony, onchearing that a warrant is taken out againſt him, 
doth abſcond. 2 Haw. 706. Perak nes} 
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FD 
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But the party who flies from an arreſt for à capital of- 


fence, is not thereby guilty of a capital offence, but onl 
liable to forfeit his goods, when ſuch flight is found again ee 


a is 
, % 8 $44 $39%” 44+ 4 S£%k 


him. 2 Hato. 122. f 
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: a 1 OE eee ene. 
([ (4) The being found in company with one known to Evil com 
be an offender, at the time of the offence, or Selen 5 
ſcandalous 


NA #443 HHS 


* * 


(5) The living an idle, vagtant, and diſorderly life, Living idle. | 
1 having any viſible means to ſupport it. 2 H. 


* 
E 
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1 


546) Tb being purſied by Bye and ey, 2 Haw, 76+, Hae ant x 
For if a felony is done, and one is purſued upon hue 

and cry, that is not of ill fame, ſuſpicious, unknown, nor | 

indicted; be may be attached and impriſoned by the laß, 

of the land. We It. 52. wr 19 7 > 36 $3199% fy W ec 
But generally, no ſuch cauſe of ſuſpicion, as any of the Where no crime 


above mentioned, will juſtify an arreſt, where in truth no is committed. 
ſuch crime hath been committed; unleſs it be in the cage 
of hue ing e , fs a | 


LS 


* * 13 ba 
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I By whom the amd hl be made... 

1. In criminal caſes, a perſon may be apprebended and Arreſt without 

reſtrained of his liberty, not only by proceſs out of ſome rant. 

court, or warrant from a magiſtrate, but frequently by a 

conſtable, watchman, or private perſon. without any War- 

rant or-precept.” rt... BC o30 0, 9Y A 

2. Thus all"perſons; ho dre preſerit when a felony is by bt, 

committed, of a dangerous wound given, ate bound to ap- fon. * 
1 . | ; pretend 


2 POP - TY NE OY" ſe * n 2 oy b - = k 1 wn 9 3 1 : 


| impri. 
ſoned for their neglect. 2 Haw. 94. Wer. 


Alſo, every private perſon is bound to aſſiſt an officer | 


4 i wg his help, for the taking of a felon, or the ſup- 
prefling of an affray. 2 Haw. 75. SED 
Alſo by the vagrant act of 17 G. 2. Every private per. 
5 ſon may apprehend beggars _— e „„ 
'By wachmen. 3. Alfo, a watchman may 7 a night walker, with- 
daut any warrant from a magiſtrate. - 2 n. 52. | 
By conftables. 4. In like manner, a conſtable mm ex offieto arreſt ; 
: breaker of the peace in his view, and keep him in bis 
houſe, or in the ſtocks, till he can bring him before a ju- 
T fſtice. 1 H. H. 587. „ py 
By any perſon F. Or any perſon whatſoever, if an affray be made to the 
whatſoever. breach of the king's peace, may without any warrant 
from a magiſtrate, reftrain any of the offenders, to the 
end the king's peace may be kept; but after the affray is 
8 _ they cannot be arreſted without an expreſs warrant, 
2 Int. 52. . 


Arref with war- 6. 80 much concerning an arreſt without a warrant; 


rant: next follows arreſting with ſuch warrant. & 
y the therifor 7. The warrant is ordinarily directed to the ſheriff or 
\ rg conftable, and they are indictable, and ſubje& thereupon 
1 2 5 impriſonment, if they negle& or refuſe it 
„„ 6. 0 
Sheriff may de- B. If it be directed to the ſheriff, he may command his 
put: dailiff, under-ſheriff, or other ſworn and known officer, 
to ſerve it, without writing any precept. But if he wil 
command another man, that is no ſuch officer, to ſerve 
| Bt, he muſt give him a written precept, otherwiſe falſe 
. impriſonment will lie. Lamb. 89. HG 
Others cannot g. But every other perſon to whom it is directed, muſt 
"RIS. | ere execute it ; yet it ſeems, that any one may law- 
fully affiſt him. 2 Haw. 866. 
Where a confta- 10. If a warrant be generally directed to all conſtables, 
* no one can execute it out of his own precinct; for in ſuch 
oon diſtrict. caſe it ſhall be taken roſpectively to each of them within 
their ſeveral diſtricts, and not to one of them to execute 
it within the diſtrit of another; but if it be directed to? 
particular conſtable (Mr. Hawkins ſays, to a particular 
conſtable by name), he may execute it any where withia 
the juriſdiction of the juftice, but is not compellable to 
execute it out of his pwn conftablewick. Lord Raym. 546- 
„„ 2X. H rio. -2 Haw. 86 
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to a private perſan if be Pleaſalh, and it is gapd but Þ* BY 


N 
* 
4 * 


- 
p ir — 
82 


bs not erg eee unleſs he des proper of. 


12. But by the unters vath, the warrant ought not to But not to be 
be directed to the party, but to foie: indifferent perfor; "gy to the 


to execute it. 
13. If a warrant is directed to two or more ee 
yet any one 2 them alone: "__ execute it, to two jointly 


Co 169. 
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. The abner ea an ang.” f 


Fl Abe officer to whom a warrant is directed ant Talia To be gone at out 
vered, ought with all ſpeed and ſecrecy to find out the immediately. 
party, and then to execute the warrant. Dat. c. 169. 

2. It is certainly an offence of a very high nature, £0 Oppoſing the en- 
oppoſe one who lawful endeavours to arreſt another for ©© 
treaſon or felony : And it ſeems, that the perſon who fo 
oppoſes an arreſt for treafon, whereof he knows the 
to wire been guilty, is thereby ülty of the treafon RY 
that he who ſo oppofes an arreſt for ſelony, is an r 
to the felony. 2 Haw. 121. 

3. An arreft in the ni he is” good, 8 the fun W 
the king and of the ud jett; elle the Ff may r night. ; 

Co. 66. 

? By the 24 C. 2. c. 55. Conftables and others may, Arreſting in n- 

on having the warrant indorſed by à juſtice in another ® _ 

county, into which an offender ſhall have eſcaped, arreft | 

an 0 nder in fuch other county, and carry him before 

the juſtice who indorfed the warrant, or fome other juf- 

tice or juſtices of fuch other county, if the offence is 

bailable, to find bail; or elſe ſhall carry him back again 

defore a Juftice i in the county from whence the warrant 

did firſt. iſſue. © 

. A private perſon cannot raiſe power to arieft or de- Taking the 
tain a felon. 1 H. H. d. _ power of the 

But an any juftice, or the ſheriff, may take of the count! 8 | 

any number that he fhal} think meet, to purſue, arreſt 

and imprifon traitors, murderers, robbers, and other { 

lons; or ſuch as do break, or go about to break, or di- 

ſturb the king's peace: and every man being required, 

ought to aſſiſt and aid them, on pain of fine and impri- 

ſonment. Dall. c. 171. 

But it is not juſtifiable for a juftice, ſheriff, or other of- 
fieer, to afſemble the poſſe comtatus, or raiſe a power or 
aſſembly of people, upon their own . wit hout juſt : 
cauſe, Dalt. e, 171. | 
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| But where a juſtice, ſheriff or other officer, is enable 


to take the power of the county, it ſeemeth they may 

command and. ought: to have the aid and attendance of all 

* . gentlemen, yeomen, huſbandmen, labourers, 
en 

perſons being above the age of fifteen years, and able to 

travel. Dalt. c. 171. Becauſe, by the ſtatute of Vin. 


eſmen, ſervants, and apprentices, and of all other 


chefter, all of that age are bound to have harneſs. . 

But women, eccleſiaſtical perſons, and ſuch as be de- 
crepit, or diſeaſed, ſhall not be compelled to attend them, 
Dalt. c. 171. i Tie id” 

And in ſuch caſe it is referred to the diſcretion of the 
juſtice, ſheriff, or other officer, what number they will have 
to attend on them, and how and after what manner they 
ſhall be armed or otherwiſe furniſhed, Dale. c. 171. 

6. As to the caſe of breaking open doors, in order to 


apprehend offenders, it is to be obſerved, that the law - 
_ doth never allow of ſuch extremities, but in caſes of ne- 
ceflity ; and therefore, that no one can juſtify the break- 


ing open another's door to make an arreſt, unleſs he fir 

ſignify to thoſe in the houſe the cauſe of his coming, and 

requeſt them to give him admittance. 2 Haw. 86. 
But where a perſon authorized to arreſt another, who 


is ſheltered in a houſe, is denied quietly to enter into it, 
in order to take him; it ſeems generally to be agreed, that 


he may juſtify breaking open the doors in the following 
Ms: 4; 1 „„ 
(1) Upon a capias grounded on an indictment for any 
crime whatſoever; or upon any capias from the chancery 
or king's bench, to compel a man to find ſureties for the 
peace or good behaviour. 2 Haw. 86. 
(2) When one known to have committed a treaſon or 
felony, or to have given another a dangerous wound, is 


purſued either with or without a warrant, by a conftable 


or private perſon ; but where one lies under a probable 


ſuſpicion only, and is not indicted, it ſeems the better 


opinion at this day (Mr. Hawkins ſays) that no one can 
Juſtify the breaking open doors in order to apprehend him: 
(And this opinion he founds on Coke's 4 Inft. 177. and 
Hale's pleas of the crown 91 3. 2 Haw. 87. 

But Lord Hale, in his hiſtory of the pleas of the crown, 
Ons, that upon a warrant for probable cauſe of ſuſpicion 
of felony, the perſon to whom ſuch warrant is directed, 
may break open doors to take the perſon ſuſpected, if up- 


on demand he will not ſurrender himſelf, as well as if 


there had been an expreſs and poſitive charge againſt him; 
and ſo (he ſays) hath the common practice obtained, not- 

. 5 a _ - withſtanding 
5 | 


Du 


Arreſt, | 
withſtanding the contrary opinion of lord Cote: for in 
ſuch caſe the proceſs is for the king, and therefore a 
non omittas is implied. 1 H. H. 580, 583. 2 H. H. 
hg he may break open ſuch perſon's own houſe, ſo 
much more may he break open the houſe of another to 
take him; for fo the ſheriff -may do upon a civil proceſs: 
But then he muſt at his peril ſee that the felon be there; 
for if the felon be not there, he is a treſpaſſer to the 
ſtranger whoſe houſe it is. 2 H. H. 117. ode 6 Þ 

But it ſeems that he'that arrefts as a private man barely 
upon ſuſpicion of felony, OO the breaking open 
of doors to arreſt the party ſuſpected, but he doth it at his 
peril, that is; if in truth he'be a felon, then it is juſtifiable, 
but if he be innocent, but upon a reaſonable cauſe ſuſ- 
pected, it is not juſtifiable. 1 H. H. 82, _. 

But a conflable in ſuch cafe may juſtify, and the reaſon 
of the difference is this : becauſe that in the former caſe it 
is but a thing permitted to private perſons to arreſt for 
ſuſpicion, and they are not puniſhable if they omit it; 
and therefore they cannot break open doors; but in caſe 
of a conſtable he is puniſhable if he omit it upon com- 
plaint. 2 H. H. 92. | „„ 
4 (3) Upon a warrant from a juſtice of the peace, to find 
= ſureties for the peace or good behaviour. 2 Haw. 86. 
= 27H, $2. 4 115. N 

And in general, Mr. Dalton ſays, an officer upon any 
warrant from a juſtice, either for the peace or good beha- 
viour, or in any caſe where the king is party, may by 
force break open a man's houſe, to arreſt the offender. 
Dalt. c. 169. 1 5 
(4) On a warrant to ſearch for ſtolen goods, the doors 
may be broken open, if the goods are there; and if they 
are not there, the conſtable ſeems indemnified, but he that 
made the ſuggeſtion, is puniſhable. 2 H. H. 151, - 

(5) Where forcible entry or detainer is found by inqui- 
ſition before juſtices of the peace, or appears on their 
view. 2 Haw, 86. | | 
= 6) On a capias utlagatum, or capias pro fine, 2 Haw. 

(7) On the warrant of a juſtice of the peace for the le- 
vying of a forfeiture, in execution of a judgment, or con- 
viction for it, grounded on any ſtatute, which gives the 
whole or any part of ſuch forfeiture to the king. 2 Haw. $6, 

(8) Where an affray is made in a houſe, in the view or 
hearing of the conſtable, he may break open the doors to 

< | H 2 (9) If 
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3 Arres, 5 
(0) If there be diſorderly drinking or node in a honſe, 
at an unſeaſonable time of night, eſpecially in inns, ta- 
verns, or alehouſes, the conſtable or his watch, demanding 
entrance, and being refuſed, may break open the doors, 


to ſee and ſuppreſs eee 2 H. H. 95. 
| if 


(10) Wherever a perſon is lawfully arreſted for any 


cauſe, and afterwards eſcapes, and ſhelters himſelf in aa 


(11) But upon a general warrant, without expreſſing 


W felony or treaſon, or ſurety of the peace, che officer 


break open 2 door. 1 H. H. 584. 

(12) Neither ought doors to be broken open to take 2 
perſon, who is required to take certain oaths by virtue of 
a ſtatute, becauſe in ſuch caſe the warrant is not ground- 
ed on a precedent offence. 2 Haw. 87. 12 Co. 31. 

(13) Ina civil ſpit ; the officer cannot juſtify the break- 
ing open an outward door or window in order to execute 
p.ocels. If he doth he is a treſpaſſer. But if he findeth 
the out ward door open, and entereth that way, or if the 
door be opened to him from within, and he entreth, he 
may break open inward doors if he findeik that neceſſary 
in order to execute his proceſs. Fo. 3085 Eien „ 

For a man's houſe is his caſtle, for ſafety and repoſe to 

bimſelf and family; but if a ſtranger, who is not of the 
family, upon a purſuit taketh refuge in the houſe of an- 
other, this rule doth not extend to him, it is not his 
70 he cannot claim the benefit of ſanctuary therein. 

. 320. | 1 67 | | 

And it is always to be remembered, that this rule muſt 
be confined to the caſe of arreſts upon ptoceſs in civil 
ſuits only. For where a felony hath. been committed, or 
2 dangerous wound given, or even where a miniſter of 


| Juſtice cometh armed with proceſs founded on a breach of 


Kilffag in the 


arreſt or purſuit, 


the peace; the party's own houſe is no ſanctuary for him: 
in theſe caſes, the juſtice which is due to the pyblick muſt 
ſuperſede every pretence of private inconvenience. id. 
(14) Finally, in all theſe caſes, if an officer, to ſerve 
any warrant, enters into a houſe, the doors being open, 
and then the doors are locked upon him, he may break 
them open in order to regain his liberty. 2 Haw. 87. 
7. If there be a warrant againſt a perſon, for @ treſpaſs 
or breach of the peace, and he flies and wilt not yield to 


. the arreſt, or being taken makes his eſcape; if the officer 


kills him it is murder. 2 H. H. 117. 


But if ſuch perſon, either upon the attempt to arreſt, or 
after the arreſt, aſſault the officer, to the intent to make 


| his eſcape from him, and the officer ſtanding upon his eri a 


kills him, this is no felony; for he is not Bound te go 

back to the walls as in common cafes on deftndends, for 
the law is his protection. 2 H. H. 18. 
But where a warrant iſſueth againſt a perſon for felony; 
and either before arreſt, or after, he flies and defends im- 


felf with ſtones or weapons, ſo that the officer muſt give. 


over his purſuit,” or otherwiſe cannot take him without 


killing him, if he kill him it is no felony. And the fame 


law is, for a conſtable that doth it by virtue of his office, 
or on hue and cry. 2 H. H. 118. eee ee e 

But then there muſt be theſe cautions: 1. He muſt be 
4 lawful officer; or there muſt be a lawful warrant. ''2. 


The party ought to have notice of the reaſon of the pur- 


ſuit, namely, becauſe a warrant is againſt him. 3. Tf 
muſt be a caſe of neceſſity, and that not ſuch à neceſſity 
as in the former cafe, where an aſſault is made upon the 
officer; but this is the neceſſity, namely, that he cannot 
Ez 2 XZ Anh EET TS RS 


But tho! a private perſon may arreſt a felon; and if ke . 


fly fo as he cannot be taken without he be killed, it is 


excuſable in this caſe for the neceſſity; yet it is at His pe- 


_ xil, that the party be a felon; for if he be innocent of the 
felony, the killing (at leaſt before the arreſt) ſeems at 
leaft manſlaughter; for an innocent perſon is not bound 
to take notice of a private perſon's ſuſpicion. 2 H. H. 
119. | 


within his own precin&, need not 


2 Haw. 85. - | | 
And an officer giveth ſufficient notice what he is, when 

he faith to the party, I arreſt you in the king's name; and 

in ſuch caſe, the party at his peril ought to obey him, 


tho? he knoweth him not to be an officer; and if be have 


no lawful warrant; the party grieved may have his action 
of falſe impriſonment. Dalt. c. 169. . RT Ih, 
But the learned editor of Nals hiſtory obſerves here- 


upon, that the hooks referred to intend the general War- 


rant eonſtituting ſuch perſon an officer, as a bailiff, or the 
like, in 4 civil action; tho' it may be otherwiſe in caſe of 
felony, becauſe in ſuch caſe a psivate perſon may arreſt a 
felon without any warrant at all. 2 H. H. 116. 
But if he acts out of his precinct, or is not ſworn and 
commonly known, he muſt ſhew his warrant if demanded, 
2 Haw, 85, 86. Otherwiſe the party may make refiſt- 

ance, and needs not to _ it. Dalt. c. 169. E 


8. A perſon ſworn 2 and acting Whether the 
ew bis warrant; but rg e eg 
he ought to acquaint the party with the ſubſtance of it. warrant, 


But 


No arreſt by | | 


words, 


Retaking after 


arreſt, 


things: 


Zut if che conſtable has no warrant, but doth it by 


virtue of his office, as conſtable, it is ſufficient to notify 


that he is conſtable, or that he arreſts in the king's name, 


| 1-H. H. 583. . 


But in the caſe of a warrant. of diſtreſs, iſſued by a 
juſtice of the peace, for the levying a pecuniary forfeiture 
or ſum of money, it is ſpecially provided by the ſtatute 
of the 27 G. 2. c. 20. that the officer executing the ſame, 
ſhall, if required, ſhew bis warrant to the perſon. whoſe 


goods are diſtrained, and ſhall ſuffer a copy thereof to be 


ther town or county. Dalt. c. 169. 


V. What is to be done after the arreſt. 


1. When a private perſon hath arreſted a felon, or one 
ſuſpected of felony, he may detain him in cuſtody till he 
can reaſonably diſmiſs himſelf of him; but with as much 
ſpeed as conveniently he can, he may do any of theſe three 


. * 


2 (1) He may carry him to the common goal; but that 


is now rarely done. 1 H. H. 589. 2 H. H. 7. 
1 (2) He may deliver him to the conſtable, who may 
either carry him to- goal, or to a juſtice of the peace. 
1 H. H. 589. . | e 2h 
(3) He may carry him immediately to a juſtice of the 
peace, 1 H. H. 589, i ett ix „ 
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2. If che conſtable, or his watch, hath-arreſted affrayers, By awatchmanz” | 
ar perſons drinking in an alehouſe diſorderly at an unſea- Ps 
ſonable time of night, he may put the perſons in the: 
ſlocks, or in a priſon if there be one in the vill, till ihne 
heat of their paſſion-or intemperance is over, tho he de- 
liver them afterwards; or till he can bring them before a 
EE 
3. If the arreſt is by virtue of a warrant, when the of - By an officer by 
kcer hath made the arreſt, he is forthwith to bring the par- Warrant. 
ty, according to the direction of the warrant: If it be to 
bring the party before the juſtice who granted the war- 
rant ſpecially, then the officer is bound to bring him be- 
fore the ſame juſtice; but if the warrant be to bring him 
before miy inflice of the county, then it is in the election 
of the officer, to bring him before what juſtice he thinks 
fit, and not in the election of the priſoner. 1 H. H. 
$82. H. H. 112. ß 
But if the time be unſeaſonable, as in or near the 72 
whereby he cannot attend the juſtice, or if there be dan- 
ger of a preſent reſcue, or if the party be ſick, he may 
ſecure him in the ſtocks, or in an houſe, till the next 
day, or ſuch time as it may be reaſonable to bring him. 
2 H. H ig 8 
And when he hath brought him to the juſtice, yet he 
is in law ſtill in his cuſtody, till the juſtice diſcharge, or 
bail, or commit him. 2 H. H. 100. 
4. But it is ſaid, the conſtable is not obliged to return the geturning the 
warrant itſelf, but may keep it for his own juſtification, warrant. 
in caſe he ſhould be queſtioned for what he had done ; but 
11 10 return what he has done upon it. Lord Raym. 
1190. . VVV! — 
5. And this, ſeems to be implied in the ſtatute of the Congable in- 
24 G. 2. c. 44. which enacteth, that no action ſhall be demaified. 
brought againſt any conſtable or other officer, or perſon 
acting by his order, and in his aid, for any thing done in | 
_ obedience to the warrant of a juſtice of the peace, until 
demand hath been made, or left at the uſual place of his 
abode, by the party, or by his attorney, in writing, ſigned” 
by the party demanding the ſame, of the peruſal and copy 
of ſuch warrant, and the ſame hath been refuſed or neg-" 
leed for fix days after ſuch demand: And if, after com- | : 
pliance therewith, any ſuch action ſhall be brought, with- 
out making the juſtice who ſigned the warrant defendant, 
on producing and proving ſuch warrant at the trial, the _ 
Jury ſhall give their verdict for the defendant. /; 6. And l 
it is certain the conſtable cannot grant a peruſal or cop 5 
of the warrant, unleſs he hath it in his cuſtody, . 
Ft 1 H 4 6. By 
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6. By an ancient tute, 23 H. 6. c 10. No thetif 
ſhall take for any arreſt, but 20 d. and the bailiff which 
maketh the arreſt 4 d. on pain of 401. half to the king, 


* 


and half to him that will ſue in ſeſſion (or the courts 


Upon which ſtatute perhaps may be founded the cuſtom 


in many places, of giving 4 d. to the conſtable. with the 


warrant, fur his trouble in executing the ſame 5 which in- 


_ deed at that time might be a reaſonable ſatisfaction; for 


4d. then was worth more than ten times the value of 4 d. 
now. Which decreaſe in the value of money, in this 
and many other caſes depending upon ancient ſtatutes, 
may ſeem to require ſome conſid ration. 


The rewards for arreſting or apprehending highway- 
men and others, may be found under their reſpective 
titles. F 
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J. Aſault, what. 
"27 Batoy, what. OOO 
III. In what caſes they may be juſtified. = 


I. Afoult, what. 0 


ASSAULT, Altus, from the French affayler, is an 
attempt or offer, with force and violence, to do a 


corporal hurt to another; as by ſtriking at him with or 


without a weapon ; or preſenting a gun at bim, at ſuch 


a diſtance to which the gun will carry; or pointing a 


| Pitchfork at him, flanding within the reach of it; or by 


holding up one's fiſt at him; or by any other ſuch like 


act, done in an angtys threatning manner. 1 Haw. 
133 $496 252% i 


And from hence it clearly follows, that one charged 


with an aſfku}t and battery, may be found guilty of the 


aſſault, and yet acquitted of the battery: But every bat» 
tery includes an aſſault ;- therefore on an indictment 9 _ 


rere ner 


** «AW . 7—˙—— Ta S SY 7 


t and battery, in which the. aflaylt is ill laid, if the 
rh ay a guilty of me batfery, it is ſufficient. 
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* Battery, what. 
Battery ( PSP OP tt NPR = 


_ from . cometh alſo the word battls) ſeeineth 2 | 


hen any injury whatſoever, be it never ſo ſmall, 
ctually done to the perſon of a man, in an angry, 
8 rayengetal, or rude, ox inſolent manner, as. by ſpitting 
in his face, or any way touching him in anger, or vio- 
 lently juſtling n * e * 1 + like, I 
Haw. r tow erent th 


II. tn what 8. W bo juifed. 


A perſon may juſtify an aſſault, in defence of his perfon, 
or of his wife, or maſter, or porent, or child within age; 


and even a wounding may be 8 in . of his per- 
ſon, but not of his 8 


Alſo if an officer having a l. 1 93 lay hands on 


another to afreſt kiwi, os 1 2 parent in a teaſonable man- 


ner chaſtiſe his child, a maſter his ſ. ſervant, a ſchoolmaſter . 


his ſcholar, a goaler his priſoner, and even a huſband his 
wife as ſome ſay; or if one confine a friend who is mad, 
and bind and beat him in ſuch a manner as is proper in 
his circumſtances; or if a man force a ſword from one 
who offers to kill another therewith ; in all theſe , 
and ſuch like, it is juſtifable. 1 How. 130. 

Likewiſe a an hag may Jubel an aſſault and 


of another, who doth menace or aſſault him, and — 


5 on him from his lawful watercourſe or highway. 
ult. 42. | 
Likewiſe, if a perſon comes into m 
not go out, I may 1 Rwy laying hold 
him out. N A 
And wherea man in his own defence beats another who 
firſt aſſaults him, he may take advantage thereof, both 
upon an indictment, upon an action; bat with this 
difference, that on an —— he give it in evi- 


houſe, and will 
1 him, and turning 


muſt plead it f 


5 y. 3 


4. 


* Noewibanding th the man) . opinions to the con / 1 
trary, it ſeems agreed at this day, thas no. monly wheels: 
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"Thee 3 is no 40 b but that the wrong doer is ſubjea 


both to an action at the mk 'of the party, wherein he 
| ſhall render damages; an 


alſo to an indictment at the 
ſuit of the king, wherein he fhall be fined according to 
the heinouſneſs of the offence. 1 Haw. 134. 

And by 6 G. c. 23. Lt Aſfaulting in the ſtreet or 
hi ghway, with intent to ſpoil peoples cloaths, .and ſo 
ſpoilinig them, is felony and tranſportation.” © 

And by 7 'S: 2. c. 27. erde with intent fo rob, 
is alſo made felony and tranſportation. 

And by 9 Ante c. 16. Allan Iting a privy Sbunkhor! in 
the execution of his "office, is. felony without benefit of 
cler nnn 

A Ne aſſault is oct itable' in the leet, not bein 
a common nuſance, as all affrays are. 1 * 135. 


Warrant for an n. 
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V HERE AS complaint hath been made befors me ** P. 
. efquire, one of his majefly's juſtices of the peace in and 


277 the ſaid county, upon the oath of A. I. of ——— in the 


ſaid county, taylor, that A. O. of 
did on the of 


the ſaid A. I. at- 


aforeſaid, butcher, 
violently a ault and beat him 
aforeſaid in in the county aforeſaid: 


_ Theſe are therefore i in his ſaid majeſty s name, to command you 
forthwith to apprehend the ſaid A. 0. 


and to bring him 440 
me to anſiber unto the ſaid complaint, and to be urther dealt 
r my _ and 1 the 


eee 
5 * 4% . 7 c. e a 
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Indiftment for an ahl. 
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that A. in the ſaid county, butcher, on 
——— of = Y # ar of the, reign of 


eee, in the county aforeſaid, in and 


upon A. I. taylor, then and there being in the peace of God and 


of our ſaid lord the king, with farce and arms, an aſſault did 


mate, and him the ſaid A. I. then and there did beat, wound, 


and evil j intreat, and then ad there to him other enorme fs 
. wa to the great damage and hurt of him the ſaid A. . 
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end to the evil example of all others offending in the lis kind, 


and againſt the peace of our ſaid lord the king, hit crawn and 


45 


dignity. 
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15 SSISE (Alto) anciently ſignified i general, a ame, 


court where the judges or aſſeſſors heard and de- 


| termined cauſes; and more particularly upon writs of af- 


e brought before them, by ſuch as were wrongfully put 


| *out of their poſſeſſions. Which writs heretofore were very 
frequent; but now mens poſſeſſions are more eaſily reco- 


vered by ejectments, and the like, Yet ſtill the Judges 
in their circuits have a commiſſion of affize, directed to 


themſelves and the clerk of aſſize, to take aſſizes, and 


to do right upon ſuch writs. |. 


2. To which commiſſion of affize, four other commiſ- The M 
e commiſſions. 


ſions are now ſuperadded; to wit, 


(1) A commiſſion of general gaol delivery, directed to 


the judges and the clerk of affize aſſociate; which gives 
ew power to try every priſoner in the gaol, committed 
or any offence whatſoever, but none but priſoners in the 
ſe | 93 1 
(2) A commiſſion of oyer and terminer, directed to the 
judges, and many other gentlemen of the county; by 
which they are impowered to hear and determine treaſons, 
felonies, and other miſdemeanors, by whomſoever com- 
_— whether the perſons to be tried be in gaol or not 
m pat, EET | | 


(3) A commiſſion or writ of niſi prius, directed to the 


judges and clerk of aſſize, by which civil cauſes brought 


to iſſue in the courts above, are tried in the vacation by 
a jury of twelve men of the county where the cauſe of 
action ariſes; and on return of the verdict of the jury to 
the court above, the judges there give judgment. | 


. (4) A commiſſion of the peace in every county of their 


circuit. | 


 Aſault-andWattery. © = 
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reuit 


1 By the precept for the general gaol delivery above- Sheriffs, juſtices; 
mentioned, the ſheriff is commanded to attend there in and others to ate 


perſon, with his under-ſheriff; and to give notice to all 
Juſtices of the peace, mayors, coroners, eſcheaters, ſtew- 
ards, and alſo to all chief conſtables and bailiffs of hun- 


dreds and liberties, that they be then and there'in their 
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own 


there, 
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own perſons with their rolls, records, indickments, and 

other remembrances, to do thofe things whick to theit 

offices in that behalf appertain to be done. 88 
By virtue whereof, all juſtices of the peace, mayors 


and others abovementioned, of that county where the 


judges have their aflizes, are bound to be preſent ; and if 


they make default, without lawful impediment, the judge, 
may ſet a fine npon then for their neglect. Cr. Circ, 4. 

4. Alſo, by ancient cuſtom (that is, by the common 
law of the land) before the coming of judges, the 


high conſtables iſſue their warrants to the petty conſta- 


bles, to make preſentments of all crimes and offences cog- 


nizable at the aſſizes; to the intent (as it ſeemeth) that the 


| judges thereby may haye a general information and know- 


edge, how the peace hath been kept : which preſentments 
being delivered to the high conſtables, 5 them deli- 
vered into court, and make up part of the rolls, and other 
remembrances abovementioned; e 
Which ſaid warrants of the high conſtables perhaps 


may be beſt drawn upon the words of the commiſfion of 


oyer and terminer, which is the largeſt of all the five com- 
miſſions abovementionęd: And then the form thereof may 
— huts 0.4 pts wap ha 


} emacs, To the conſtabls of | — in the ſaid 


county. 


DHESE ore to require you the ſaid conflable, in his ma- 


Jeſly's name, to make out a preſentment in writing of all 


treaſons, miſpriſions of 2 inſurrections, rebellions; coun- 


ter feitings, — waſhings, falſe coinings, and other falfi- 


ties of the money of Great Britain, and of other kinsdoms and 
dominions whatſoever ;z and of all the murders, felonies, man- 


meetings and conventicles, unlawful uttering of words, 
Mies, miſpriſions, confederacies, falſe allegations, treſpaſſes, 


ruats, routs, retentions, eſcapes, contempts, 7 alſities, negli- 


Slaughters, killings, burglaries, rapes of women, my 


gences, concealments, maintenance, oppreſſions, champerty, de- 
 ceits, and all other evil doings, offences, and injuries whatſe- 

ever; and alſo the acceſſaries of them ; by whomſoever, and in 
what manner ſoever, done, committed or perpetrated, within 
your conflablewick. Which ſaid preſentment ſo made in writing 


as aforeſaid, and figned by you, you are ts deliver to me at. 
in the ſaid county, 0n———the———day of ———at 


day of- 
the hour /in the forenoon of the 2 day, that I may 
have the ſaid preſentment ready to be delivered to his ſaid ma- 


Ig juſtices of oyer and terminer and general gaol delivery 7 


ot BN aer afixes te Je holden for the ſaid county Herein fail 
it % not, 48 you will anfiver the contrary at your peril. Ciuum 
under my hand, the day 3 the I of our 


Lit fon — | 
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: 3 13 word, as a law term, we eme 

N from the French attacher, to 9! , or make faſt, 

. The Italian word is attacare; the Spaniſh attacar; and the 

$ Saxon tæcan, to take. e 

, It ſignifieth the taking of a man's body by command- 


ment of a writ or precept; and is properly grantable in 
. I cafcs of contempts, againſt which for the moſt part all 
* WY courts of record generally, but more eſpecially. thoſe of 
en inſter- ball, and above all the court of king's- bench, 
7 may proceed in a. ſummary manner, according to their 
diſcretion. 2 flaw. 141. : 1 5 
; But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid 
| ME that generally the ſeſſions have not a power to award an 
attachment; but the court ſaid, they would not determine 
how it would have been, if they had committed the per- 
= ſon for contempt ; but the ordinary and proper method is, 


8 9 TY T FD "© ys 1 * — 


Attainder. 


H E difference between a man attainted and con ct - 
ed is, that a man is ſaid to be conyicted before he 
hath judgment, as if a man be convicted by verdict qr con- 
feſſion; and when he bath his judgment upon the verdi& 
or confeſſion, then he is ſaid to be attainted. 1 J. 300. 
That is to ſay, his blood is become (attindius ] tainted, 
ſtained, or corrupted: inſomuch that by the common law 
in Caſes of treaſon or felony, his children or other kindred 
cannot inherit his eſtate, nor his wife claim her dowerz :; 
and the ſame cannot be reſtared or ſaved, but by act of © 
parliament; and therefore in divers inſtances, 2 — is 
ſpecial proviſion by act of parliament, that ſuch or 5 


peace not to 2 


Perſon convites ©. If any perſon, who hath been convicted of forgery, 


of barratry, or 


Afiavit to be 
made ther eof. 


an atturbder ſhall not work corruption of Moo, loſs Ci 
Gower, nor 9 of beirs. ae, fo 


Attaint. 5 
2 TTAINT is a writ that lieth, where a falſe ver- 
e P 


dict in a court of record, upon an iſſue joined by 
arties, is given. 1 1 oh =p Which! is treated of 


under title ere 


Attoꝛnev. 
1. N attorney is one who is appointed to do any thing, 
A in the turn, ſtead, or place of another. 1 /n/f.51. 
2. No attorney or ſolicitor ſhall be capable to continue 
or be a juſtice of the peace, during ſuch time as he ſhall 
continue in the buſineſs and practice of an Peg, or 
ſolicitor. 5 G. 2. c. 18. / 2. | 
oF No under-ſheriff, ſheriff's clerk, receiver, nor ſhe- 
riff's bailiff, ſhall be attorney in the king's courts, du- 
ring the time that he is in 88 with any ſuch ſheriff, 
1. 
4. No ſteward, bailiff, nor miniſter of lords of fran- 
chiſes, which have return of writs, ſhall be attorney in 
any plea within the franchiſe or bailiwick, whereof he 
Hall be officer. 4 H. . r. 19. ä 
5. No recuſant convict ſhall practiſe as an attorn 
ſolicitor ; on pain of 100 1. half to the king, and h 0 to 
him that ſhall ſue. 3 FJ. c. 5. /: 8. 


egury „ or ſubornation of perjury, or common barratry, 
practiſe as an attorney or ſolicitor ; he ſhall be tran(- 
bs. for ſeven years. 12 G. c. 29. / 4. 
7. No perſon ſhall act as attorney or ſolicitor, unleſs 
he ſhall have been bound for as years. 2 G. 2. c. 23. 
1 ; 
And every perſon bound to ſerve as A to any 
attorney or ſoſicitor, ſhall within three months cauſe an 
affidavit to be made of the actual execution of the con. 
traſt; in which affidayit ſhall be n the name of 


the 


the attorney, or ſoliciton add of the perſon ſo bound, their 
places of — and the day of- the date of: ſuch con- 


tract: ſuch- affidavit to be filed within the ſaid time, in 


the court where the attorney or ſolicitor is inrolled. 22 
G. 2. 4. 46. forge 1% n . 7 


But there is generally an indemnifying clauſe in ſome; _. 
act every two or three years, for relief of perſons who 
have omitted to cauſe ſuch affidavits to be made and filed, 


provided they cauſe the ſame to be done within a time 
therein limited 3 which by the 7G. 3. c. Nau to be 


on or before Dec. 25. 1767. 


And no perſon ſo bound ſhall be admitted er inrolled _ 


an attorney or ſolicitor, before ſuch affidavit ſo filed ſhall 


W be produced and openly read in court. 22 G. 2. c. 46. | 
| 4. BE 3 FS 125 4 px I 1 „ 
is 9. And ſuch clerk ſhall, during the whole time of ſer- A Qual fervice 


vice ſpecified in the contract, continue and be actually for the whole 
employed by ſuch attorney or ſolicitor or his agent, in the 3 18 | 


proper bulineſs of an attorney or ſolicitor.; 22 G. 2. 


Provided, that if the maſter ſpall die or diſcontinue bis, 


practice, or if the contract ſhall-by conſent. be cancelled, 
or ſuch clerk be diſcharged by order of court; the clerk. 


may be bound, during the reſidue of the term to another 
maſter: ſo as affidavit be made and filed as aforeſaid, of 


the execution of ſuch ſecond or other contract. /. 9. 
And ſuch clerk, before he ſhall be admitted at 


or ſolicitor, ſhall cauſe an affidavit of himſelf, or of the 


attorney or ſolicitor: to whom he was bound, to be made 


and filed as aforeſaid, that he hath actually and really | 
ſerved and been employed by ſuch practiſing attorney or 


ſolicitor or his agent, during the ſaid whole term of five 
Jeara, H, ͤ 4s A | | 


10. One of the judges in the courts of law; and the Swearing an! 


hk 
wit a 
* 95 8 


* 


an 


> 


a 


maſter of the rolls, or two maſters in chancery, and a admin. 


judge of the other - courts of equity reſpeQively.;—ſball 
examine any perſon touching his fitneſs and capacity to 


be an attorney or ſolicitor: and if approved of, he ſhall 


be ſworn in open court, and admitted, and inrolled, with- 


out fee, except 1 8. for adminiſtering the oath. Which 
admiſſion (on a treble 408. ſtamp) ſhall. be ſigned, and 
delivered to him. 2 G. 2. c. 23. . 4, 5, 65. 

And the aitorney's oath. thal this: I A. B. do 


„ ſwear, that I will truly and honeſtly demean myſelf in 


the practice of an attorney, - according to the beſt of 


< my knowledge and ability; ſo help me God.“ /. 13. 
WR” 7 4c 4 = 1 ef n 1 1 45 e, 4 Gf 1 
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Solicitor may be 


m2 


n . a $<T A. HAY that 1 wii 


truly and honeſtly demean myſelf in the practice of 1 
4 ſolieitor, according to the beſt of ay Knowledge and 
e ability; ſo. help me GOd.“ , 24. 
| Penalty ofafine 11+ If any perſon ſhall act as attorney or ſolicitor, for 
e nr, Or in expectation of any gain or reward, without bein 
admitted and inrolled as —— he ſhall forfeit . 
and be incapable to act for the future: The ſaid penalty 
to bo recovered in any of the —— oft. 
min/ler, or in the counties palatine reſpeRively, or great 
ſeſſions in Wales, or at the aſlizes or ſeſſions, by any per: 
ſon who ſhall ſue for the ſame within 12 months, 
ther with treble cofts; and no proceedings thereupon ſhall 
be removed before 2 or ſtayed by any oertiorar 
or other writ. ' 2 G. 2. c. 23. . 24, 25 
— by the 5 8 V. c. 24. Any attorney or Goliciter, 
— boch, before he hath taken the oaths and ſub. 
ſeri the declaration, as other perſons n for ol. 
fices, ſhall incur a praemunire. 


| ee clerks at any one time. 2 G. 2. c. 23. /. 15. 


Except the prothonotaries in the common lens and 
the ſecondary in the king's bench,” and the ſeveral pro. 
- thonotaries in the counties palatine, and great ſeflions in 
Wales; each of whom may have three, who ſhall be 
bound he ſerve for fuch time as aforeſaid, and examined, 
admitted, and inrolied, as other e who hoes ſerved 
to a ſworn attorney. ,. 16. 
Attorney may _13- A ſworn attorney may, on vine: as . 
de admitted a, ſaid, be admitted, fworn, and inrelled a folicitor, in a 
rs of the courts of equity, without fee or ſtamp. 2 6. 2, 
: e 2 20. 

1 410 like manner, 2 ſworn folicitor may be nin, 
admitted an ſworn, and inrolled an attorney,” is 5 king' o“ bench of 
attorney; common pleas. 23 G. 2. c. 26: 

| Maybe admitted 13. So alſo, a fworn ſolicitor in _ of the courts of 
in other cout equity row & on examination as aforeſaid, be admitted, 
ſworn, inrolled, in any other court of equity, with- 
out fee or ſtamp. 2 G. 2. 6. 23. ſ. 22. © 
- 16. And any attorney or ſolicitor in any of the courts 
Welk. 2 reſpectively, may, with the conſent in . of an at- 
other attorney, torney in any other eourt, in the name of ſuch attorney, 
ſue —__ woo roeeſs, and carry on any ſuit, in ſueh court ; 
ing he is not . and 1 
e 2 G. 2. e. 23. / 10. 
17. And any perſon, who hath been admitted: an at- 
May act in inſe- oft 
RY * rs in wy ' of * —— o courts of record at Welt- 
: | 3 
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12. No attorney or ſolicitor ſhall have more chan 5 
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winſter, ſhall be capable of being admitted to practiſe as 
an attorney in any inferior court of record; provided he 
be in all other reſpects qualified according to the cuſtom 
ol ſuch inferior court. 6 G. 2. c. 29. 5 
18. No perſon ſhall a& as attorney, ſolicitor, or agent, Perſons unquali« 
at any general or quarter ſeſſions: of the peace, without 3 not to att in 
being duly inrolled; on pain of 5ol. to him who ſhall 85 
ſue in 12 months, with treble coſts: and if any attorney 
or ſolicitor ſhall permit him to make uſe of his name in 
ſuch ſeſſions, he ſhall forfeit 501. in like manner. 22 C. 
| And no clerk of the peace or his deputy, or any under- _ 
ſheriff or his deputy ſball act as ſolicitor, attorney, or 
agent, at, any general or quarter ſeſſions of the peace of the 
county or place where he ſhall execute his ſaid office re- 
ſpectively, on pain of 501. in like manner, . 14. = 
19. A perſon acting as attorney or ſolicitor in the county Nor in the coun- 
court, without having been legally admitted; ſhall forfeit *7 Wort. 
201. with coſts, to him who ſhall ſue in 12 months in any 
of his majeſty's courts of record. 12 Gott 13h T 
20. An attorney, in reſpe& of his attendance at the Privilege, 
court, cannot be preſſed for a ſoldier. Comyn Dig. At- 
5 FS Ts Toots ly 0, 308 dh. 
| Nor ſhall be made conſtable, though there be a cuſtom 
that every inhabitant ſhall be choſen in his turn. iet. 
And, in general, it is ſaid, that he ſhall not be elected 
into any other office, againſt his will; as to the office of 
overſeer of the poor; or churchwarden; or any office 
with a borough bo an er E 
So he ſhall not be chaſen collector of the Jord's rent 
within a manor, where it is copyhold ; though it be part of 
his tenure tl No” | 
So he ſhall not be amerced for not doing his ſuit at the 
Jord's court, when his attendance at Weſtminſter is re- 
quired. id. „%% & -P 2 
Jet it hath been ſaid, that an attorney ſhall not be ex- 
cuſed by privilege from offices, which may be executed by 
deputy ; but only thoſe which require perſonal duty. Co- 
myns. ibid. March 330. * 
And in the caſe of the corporation of Norwich v. Berry, 
T. 6. G. 3. it was adjudged, that an attorney is not ex- 
empted from the office of ſheriff. ä 
If an attorney be denied his privilege, he may have a 
writ of privilege for his diſcharge. 2 Haw. 63. | 
21. If any attorney be notoriouſly found in any default, Mn cas 
of record, or otherwiſe ; 2 forſweaf the court, and 
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never after pe received to make any ſuit in any court of the 
nd therefore, where an attorney ſued out a capiat, 
aon an origingl; he was track out of the roll, and 
Porn, that he be riot an attorney in any of the King's 
VVV l 
=_ So an attorney, who gave names to the ſheriff to be 
\ returned upon a jury, was caſt over the bar, id. 
| 80 if he takes money, of his client, and afterwards 
wholly refuſes to intetmeddle with his bufineſs ;' he ſhall 
be ER CG UE I Eo TEL 
If he refuſe a re-delivery of writings intruſted to his pe- 
ruſal, though ſome of them concern himſelf principally; 
the court, upon motion, will compel him to re-deliver 
| them, on payment of all due to him in the cauſe for which 
ib 13 they were delivered; for if the writings were delivered for 
= 2 ſpecial purpoſe, he ſhall not detain them for another de- 
= )) oOOESSD % 5 
And the court will award an attachment againſt him, 
1 for bad and fraudulent practice; and he ſhall .pay coſts 
= thereupon, or ſhall be committed: But an attachment 
«0 will not be granted before a day allowed to ſhew 
Þ | cauſe, 14. ies. 1 
= Aalen _ 22. No attorney or ſolicitor, being a priſoner, ſhall, 
At Be ae 4 his own name, or in the name of any other attorney, 
= 5 uring his confinement, ſue out any writ or proceſs, or 
Al ' commence any action; on pain that ſuch proceedings 
__ | ſhall be void, and he ſhall be incapacitated to a& as attor- 
= - + ney. or ſolicitor for the future; and any attorney or ſolici- 
=_ tor , permitting or impowering him to do ſo in his name, 
= FE ſhall be in like manner incapacitated. 12 G. 2. f. 13. 


* 


| Provide, that ſuch perſon ſo confined may carry on or 


tranſact any ſuit commenced before his confinement. 


| 1 10. 0 , at 
1 8 be in- 23. Every writ or proceſs for arreſting the, body, and 
of aber way: every writ of execution, or ſome label annexed to ſuch 
Wwwrit or proceſs, and every warrant to be made out there- 


the attorney, clerk in court, or ſolicitor ; and where ſuch 


then alſo with the name of the attorney or ſolicitor im- 
mediately employed : And ever copy of- any writ to be 
+ 9b ſerved on the defendant ſhall A ſubſcribed or indorſed, 
with the name of the attorney or ſolicitor immediately em- 


ployed. 2 G. g. c. 23. /. 2 


— 1555 


upon, ſhall be ſubſcribed or indorſed with the name of 
perſon ſhall not be immediately employed by the plaintiff, 


nenne 
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But the not ſubſcribing or indorſing the name of the 
attorney, clerk in court, or ſolicitor, on the warrant made. 
out on the proceſs, ſhall not vitiate the ſame ; Rug 
the writ be ſubſcribed or indorſed : but the ſheriff making 
| out ſuch warrant, and not ſubſcribing or indorſing the 
name of the attorney, clerk in court, or ſolicitor, who 
ſued out the ſame, ſhall forfeit 51; to be aſſeſſed up 
him as a fine, by the court out of which the procels iſ- 
| ſued ; half to the king, and half to the party aggrieved by 
ſach Aida. 12 U 2, „ % bs; es 
24. If any "ny attorney or ſolicitor ſhall knowingly Adding for a per- 


act as agent for any perſon not qualified; he Als W 
proof thereof to the court in a ſummary way, be _ 
off the roll and incapacitated; and ſuch unqualified per- 
ſon ſhall be committed to the priſon of the court, for any 
time not exceeding one year. 22 G. 2. c. 46. /. 11 
25. If any ſworn attorney ſhall knowingly ſuffer any Suffering a per- 
perſon, not being a ſworn attorney or ſolicitor, to act in _ ang oration 
his name; he ſhall be incapable to act as an attorney, xy. 
2 iis 3 
26. If any attorney or ſolicitor ſhall willingly delay his Suffering wilful 
client's ſuit, to work his own gain; the party grieved delx. 
ſhall have his action for the ſame, and recover coſts and 
treble damages; and the ſaid attorney and ſolicitor ſhall 
be diſcharged from being an attorney or ſolicitor any 
more. 41 )))) 8 
27. All attornies and ſolicitors ſhall give a true bill To deliver a bill 
unto their clients ſubſcribed with their own bands and $82<4- 
names, before they ſhall charge their clients with their 
fees or one, ET. Eats. ah a 
28. And if any attorney or. ſolicitor ſhall demand by Penalty for a 
his bill any other ſum of money, or allowance upon his wrong chatte: 
account of any money, which he hath not laid out; the 
party grieved ſhall have his action for the ſame, and re- 
cover coſts and treble damages; and ſuch attorney or ſo- 
licitor ſhall be diſcharged and incapacitated. 3 „ 

; ” No attorney or ſolicitor ſhall ſue for recovery of Client is have a 
his fees, until after one month from the time of deliver- Month to pay in. 
ing the bill ſigned. 2 8 . e ane | 

30. And the client, on ſubmiſſion to pay the whole Taxation. 


| a 


/ 


ſum that on taxation ſhall appear due, may have the bill 
taxed by the proper officer. And if the attorney or ſoli- 
citor, or the party charged, having due notice, ſhall not 
attend the taxation; the officer may proceed to tax the 8 
bill ex parte: (And no ſuit ſhall be commenced for the 
ſaid fees during the taxation.) And on taxation and ſet- 
tlement of the bill, the party ſhall forthwith pay to the 

| Dy „ ſaid 
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Attoꝛney. 
ſaid attorney or ſolicitor, or to any perſon. by him autho- 
rized who -ſhall be preſent at the taxation, or otherwiſe 

as the court ſhall direct, the whole ſum that ſhall be 
found due; and in default thereof, the party ſhall be liz 
ble to an attachment, or to ſuch proceedings at the elec. 
tion of the attorney or ſolicitor as the party ſhall be other. 
wiſe liable to by law. And if it appear on the taxation, 
that the attorney or ſolicitor hath been overpaid; he ſhall 
forthwith refund, on pain of attachment, or ſuch other 
proceedings as aforeſaid. If the bill taxed be leſs by: 
ſixth part than the bill delivered; the attorney or: ſolicitor 

ſhall pay the coſts of taxation: But if it ſhall not be leſs, 
the court ſhall charge the attorney or client according to 
T %% 
Provided, that the ſaid act ſhall not extend to any bil 
of fees due from any attorney or ſolicitor, to any other 
attorney or ſolicitor or clerk in court; but they may uſe 
ſuch remedies for the recovery thereof, as they migbt 


| have done before the making of the ſaid act. 12 G. 2. 


6 


& 13. 


In what caſe e 31. In ſome caſes the attorney himſelf ſhall be liable to 
attorney himſel 


ſhall pay colts. * pay coſts. As in the caſe of the King and Fielding, M. 7 


G. 2. On ſhewing cauſe why an information ſhould not 
be granted againſt Mr, Fie/ding, for a miſdemeanor in his 
office of a juſtice of the peace; the complaint appeared to 
be frivolous and vexatious : ſa that the juſtice ought to 


have the coſts he had been put to in defending himſelf f 
againſt it. The only queſtion was, who ſhould pay theo. 


be complaint was made on a joint affidavit made by 
the proſecutor (one Taylor), and his attorney (Mr. Cal. 
laghan). Which attorney (as was proved on oath) had 
alſo declared, that if it ſhould coſt him 1001. he would 
lay Fielding by the heels. —It was ſtrongly urged. on the 
behalf of Mr. Callaghan, that it would be a very great dil- 
couragement to attornies, in the courſe of their practice, 
if they were to be made perſonally liable to coſts, in caſc 
their clients motions ſhould not ſucceed ; which motions 
my had engaged in, at the application of their clients, 
and upon facts repreſented to them by their clients, 3 
being true and candidly ſtated; and which they them- 
ſelves could not know or ſuſpeR to be otherwiſe : and that 
it would be till more hard upon them, to do this without 
hearing what they could urge in their own defence.—But 
the court were clear and unanimous, that in this cafe, 
they might and ought to do it; becauſe Mr. Callaghan not 
only appeared as proſecutor, by joining in the original af. 


| fidavit of complaint 3 but had alſo expreſsly declared, het 


1 as ans ws 


N I > 4 N 8 
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e 

it it ſhould coſt him 1001. he would lay Fielding by the EE 
heels. Therefore they diſcharged the rule, with coſts, 

to be paid by Mr. Taylor and Mr. Callaghan, Burrow. 


error 
T is judged not foreign to the office of a keeper of the 
peace, to have ſome knowledge of the law contained 
under this title: Concerning which we will new, 
J. What things may be ſubmitted 10 arbitration. 
II. The ſeveral kinds of ſubmiſſion to arbitration. 
III. The award; and therein what ſhall be deemed 
a good award, and what not. ; 


80 1. What things may be ſubmitted to arbitration, 


1. Tt is held clearly, that all matters of controverſy, a ions perſonal. 
either of fact, or of a right in things and actions perſonal 
and uncertain, may be ſubmitted to arbitration, 9 Co. 78. 

2. Matters of freehold, or any right and title to a free- Matters of 
hold, cannot be ſubmitted to arbitrament; for a freehold freebolv. 
is not transferrable from one to another, without Jivery 
and ſeiſin: Yet if there be a ſubmiſſion goncerning the 
right, title, or poſſeſſion of lands and tenements, and the 
parties enter into mutual bonds, to ſtand to the award 
made relating to them, they forfeit their bonds unleſs they 
7 it. 1 Roll, Abr. 242, 244. Read. Arb. Wood, 

4 fo „„ £2 

So if * condition of an obligation is, to ſtand to an 
award touching lands; and the arbitrator awards the land _ 
to one, and that the other ſhall releaſe to bim: if he doth 
not releaſe, the obligation is forfeited. 1 Bac. Abr. Ar- 
bitrament; Api bras Eoin. 

But if the arbitrator awards the land to one, it ſeems 
the obligation is not forfeited,” tho' the other do not con- 
vey to him to make him a good title; for the arbitrator 
hath not awarded any act to be done by the party, and 
the award itſelf cannot transfer the right, and ſo muſt be 
void, and then the condition of the obligation cannot be 
forfeited: ſor the awarding the land to one, cannot be 
expounded, that the other ſhall infeoff him. id. Et, 

I 3 bs And 


Matters of re- 


A thing certain. 


And altho' there be no bond, yet if the arbitrator do 
award that the one ſhall infeoff the other; it ſeems that 
an action on the caſe may be maintained for not doing it: 
for the award in itſelf is as good as if there were 'a bond, 
and then there is the ſame reaſon an action ſhould lie, as 
that the condition of the obligation ſhould be forfeited ; 
for if ſuch an award were void, then the condition of the 

obligation to perform it could not be broken. id. 

In like manner, an annuity is not determinable by award; 
for it is reckoned in nature of a freehold, and therefore 
cannot paſs without the deed of the party. id. + 

So a partition cannot be made by award; for a freehold 
cannot paſs (as was ſaid) without livery and ſeiſin. 1d. 

It hath been doubted, whether leafes for years, being 
chattels real, could be transferred by award ; therefore it 

ſeems ſafeſt, when the controverſy relates to theſe, that 
the parties be bound in mutual obligations to perform the 
award: and then, if the arbitrators award, that one ſhall 
aſſign or transfer the leaſe to the other ; if he refuſeth, he 
forfeits his obligation. 4d. e Fongy 

3. Debts on arrearages of accounts before auditors, 
ſhall not be diſcharged by award; becauſe it appears of 

record, and muſt be diſcharged by matters of as high a 
nature. Bac, Ar. Arbitrament, A. 

4. Debts due by ſpecialty cannot be diſcharged by a 
bare award; but if the ſubmiſſion was by. bond, the award 
would be a good bar; for one ſpecialty may be diſſolved 
by another. 1 Bac. fbr. Arbitrament. Ax. 

5. A certain and fixed debt is not diſcharged by an 
award; for the end and defign of an arbitration is, to re- 
duce uncertain debts and duties to a certainty : and to 
award a man a certain debt, is to give him rio more, nor 

do any greater thing for him, than was done before; for 
now he can have but an action, and that he might have 
before; and to give him leſs than he had before, is to do 
him a manifeſt injuſtice, which the arbitrator cannot do. 

1 Bac. Abr. Arbitrament. A. In CE. 

But if 201. be due to a man, and he and another ſab- 
mit all perſonal things to arbitration; there, if the arbi- 
trator award 10 l. it is a good award: becauſe there were 
other uncertain things ſubmitted, and the arbitrator had 
conſideration of all, and ſet one againſt the other in ma- 

king the award; ſo as perhaps the debt of 201. was dimi- 
niſhed, in conſideration of ſome tre ſpaſſes done by him 
to the other party. id. 15 

6. Criminal matters, as treaſons, murders, felonies, and 
other offences indictable at the ſuit of the king, cannot be 
| ; | | ſubmit 


. 


* 
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| ſubmitted to arbitrament ; for it is for the good of the. 


at commonwealth, that ſuch offenders. he made known and 
2 puniſhed: and the king in ſuch. caſes is a party, for whom 
d, other parties cannot undertake. . And altho the ſub - 
10 miſſion be by bond, yet the obligation is void; and the 
; parties may be puniſhed for entring into ſuch bonds. 
e Ia. Ar. Achimament, , 4 
But if the party injured proceeds by way of Action, as 
; he may in aflavlts and batteries, libels, and the like ; the 
e damages he ſuſtained or expects to recover, may be ſub- 
f mitted to arbitration: for in ſuch caſe the action is for 
| himſelf, and, not for the king. Compleat Arbitrator. 28. 45 
| 7. Alſo matrimonial cauſes, or any thing concerning Matrimonial 
the contract or diſſolution of marriage, cannot be ſubmit- © 
ted to arbitrament. 1 Rolls Abr. as. 5 
But the damages a perſon ſuſtained by a promiſe of mar- 


riage, or any thing relating to a marriage portion, may 
be ſubmitted. 16 Ed. 4. 2 | | 


I. The ſeveral kinds of ſubmiſſion io arbitratians. 


1. A ſubmiſſion by words is good, and the party in 3, _., 
whoſe favour the award is made, hath a remedy to inforce 5 it 8 
a performance of it: Yet it is not expedient that any ſub- | 
miſſion ſhould be by parol, - becauſe the party may revoke. 
it at pleaſure, at any time before the award made, and 
that by word likewiſe; and the judges will rarely enforce 
the performance of an award, When either the ſubmiſſion 
or the award is by parol, becauſe it lays ſo great a foun - 
dation for perjury, Compl. Arb. 11 
2. Submiſſion, may alſo be by covenant ; but this method zu coyenatt, 
is ſeldom uſed: for tho? it contains the ſame certainty with 
a bond, yet the method of ſuing on a covenant is different, 
and e than in ſuing 2 9 Campl. Arb. 
7.4 . lit! BEE, 2 = 2 . | F 7 5 oy ry et : 
3. Submiſſion by rule of court. (A) is made, in putſu - py rule of cout. 
$ Fac of the ſtatute 9 C 10 M. c. 15, which, enacteth as 
 JOHIOWS : . — ts 3 5 
It ſhall be lawful for all merchants aud traders, and 
others deſiring to end any controverſy, ſuit, or quarrel 
(for which there ino other remedy but by. perſonal ac- 
tion, or ſuit in equity) by arbitration, to agree that their 
ſubmiſſion to the award or umpirage. be made a rule of 
any of his majeſty's courts of record, which the parties 
ſhall chooſe, and to inſert ſuch agreement in their ſubmiſ- 
ſion, or the condition of the bond or promiſe, whereby 
they ſubmit themſelves : Wen agreement being n 
4 | | ; an 
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- By bond. 


and inſerted in their ſubmiſſion or promiſe,” or condition 
of their reſpective bonds, ſhall or may, on'producing an 


affidavit thereof, made by the witneſſes thereunto, or any 


one of them, in the court of which the ſame is agreed to 
be made a rule, and reading and filing the ſaid affidavit 
in court, be entered of record in ſuch court; and a rule 


ſhall thereupon be made by the ſaid court, that the parties. 


ſhall ſubmit to, and finally be concluded by ſuch, arbitra- 


tion or umpirage; and in cafe of diſobedience to ſuch ar- 
bitration or umpirage, the party neglecting or refuſing 


to perform the ſame, or any part thereof, ſhall be ſubject 
to all the penalties of contemning a rule of court ; and the 
court on motion ſhall iſſue proceſs accordingly ; which 


_ proceſs ſhall not be ſtopped or delayed in its execution, 


by any order of any other court of law or equity, unlefs 
it ſhall be made appear on oath to ſuch court, that the 
arbitrators or umpire miſbehaved themſelves, and that 
ſuch award was procured by corruption, or other undue 
means. | 


And this is allowed to be the moſt expeditious . way; a 


and the method is to get a counſel to move in any of the 


courts to have it made a rule, which in ſuch caſe is never 


denied; and then the party is liable to the ſame penalties 
that he would be for diſobeying any other rule of court. 
Compl. Arb. 6, 47. } RS 
4. Or laſtly, the ſubmiſſion may be by bond (B). In 
which caſe each party muſt give to the other a bond; 
which bond, and condition, muſt contain exactly the ſame 
words, only changing the names of the parties. And 
the penalty of the bond ſhould at leaſt be the value of the 
thing ſubmitted; ſo that the party may rather abide by 
the award, than forfeit his obligation. Compl. Arb. 46. 
And undoubtedly a ſubmiſſion by bond in ſome reſpects, 
exceeds a ſubmiſſion by rule of court: for an award made 
purſuant to bonds of ſubmiſſion, may bind the parties ex- 


ecutors; but if the party who refuſes to perform an award 
made purſuant to a rule of court, ſhall die, the act of par- 


liament directing, that the proſecution ſhall be carried on 
by attachment, the remedy being loft, the award is loſt 
likewiſe. - Compl, Arb. 34. | 


Both by bond ana $. Sometimes the ſubmiſſion is both by bond and rule 


rule of court. 


contempt. 1 Salt. 73. 


of court, by adding the party's conſent at the bottom of 


the condition of the bond; and this is ſtill the beſt way, 
for then the party may proceed which way he pleaſes: and 


it is ſaid, that he may proceed both ways; that is to ſay, 
both on the bond, and have an attachment likewiſe for the 


6. But 


+ 


made with reſpe& to perſons an 
ſubmiſſion. Mood. b. 4. c. 3. ; _ 
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Whether the 


make ſuch authority or power not countermandable, which 
by the law and in its oun nature is countermandable. 
$ Co: Ba. n ( e t ee een en en ene ene 
But if the ſubmiſſion be by bond, if the party revokes, 


he forfeits his obligation, for that he hath broken the 
words of the condition, which are, that he ſhall ſtand to 
and abide the award. And if he revokes, he muſt like- 
wiſe giye notice of the revocation; and if the ſubmiſſion 
was by bond, the revocation muſt be in writing. 8 Co. 


84. VC 7 ͤ ²˙ vl 8 WITS 
And if the ſubmiſfion be made a rule of court, purſuant 


Wo the A of parliament ; if either of the parties revoes, 


the court will grant an attachment. Compl. Arb. $2.. 
But if the ſubmiſſion be by word, the party may revoke. 
at pleaſure, and he forfeits nothing; but he muſt in this 
caſe likewiſe give notice of the revocation, tho” it need not 
be in writing; and the notice muſt be to the arbitrators 
themſelves. 8 Co. 82. 3 5 EM PIE. oþ $5.04 


IIl. The award (C); and therein what foal be 
deemed a good award, and what not. | 


1. The arbitrators cannot injoin an oath- to the wits Au sten can. 
neſſes, there being no law which gives them any ſuch not adminiſter 
2. It is highly convenient that the award be in wri - Award beſt to be 
ting, and ſo to be mentioned in the ſubmiſſion. Compl. i 


. in writings 


Arb. 34. 0 


3. It is not e any of the ſtamp acts, that an Whether it hall 
award by name ſhall be on ſtamped paper or parchment ; * uon fame, 
nor doth it ſeem to be comprehended under any deſcrip- 
tion in the ſaid acts, unleſs it be under the word deed, or 
the more general words obligatory in/trument : if the for- 


mer, it ſhall be on a 25. 6d. ſtamp; if the latter, on a 


double ſix-penny. 75 5 | 7 4 
4. One thing eſſential to a $00? award is, that it be Award to be ac» 
things, according to the £27%"g to the 


Upon' which ground, as the arbitrators ate, with re- 
ſpe to the things ſubmitted, circumſcribed and tied down 
to the ſubmiſſion ; ſo in ſeveral caſes it has been diſputed, 


| N 
whether their awarding releaſes to the time of the award, i 


and. 
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and that if there be releaſes awarded to the time of tbe 


and not to the time of the ſubmiſſion, was good]; it is 
therefore moſt adviſable to award releaſes to the time of 
the ſubmiſſion; tho jit is now clearly held, that ge 

releaſes ſhall extend only to the time of the ſubmiſſion, 


award, they ſhall be good, unleſs it be ſhewn on the other 
fide, that ſome new matter hath ariſen between the partie: 


between the ſubmiſſion and award. 1 Roll. Abr. 242. ( 


Tust is to ſay, an award of releaſes to the time of ma · 
king the award, includes all that is within the ſubmiſſion, 


and more; which ſhall be good for ſo much as is within 


the ſubmiſſion, and void for the reſidue, 1 Bac. Abr. Ar- 
bitrament. KE. e ene n e 

If the ſubmiſſion be, /o as the award be ready to be deli- 
vered to the parties or to ſuch of them as ſhall defire the ſane, 
the parties ſo bound are themſelves. obliged to take notice 
of the award at their peril z but if the words of the ſub. 
miſſion be, /o thgt the award be delivered to each party h) 


| ſuch a day, then it muſt be delivered to each party accord- 


ingly. Read. Arb. Wood. b. 4. c. 3. ä ä 

ut tho the words of the ſubmiſſion may be ſuch, 2 
will oblige the parties to take notice of the award at their 
peril; yet if the arbitrators award that one of the parties 
ſhall do an act, which depends upon another firſt to be 
done of the other party, he muſt have notice of it; at leaſt 


the party who would take advantage of it, muſt ſhew that 
be hath done what was neceſlary on his part. Compl. Arb. 


12. | | | 8 . 
An award that one ſhall pay for the writings of the 


award, or the reckoning in the houſe where the award was 
made, is a void award; for ſuch things are plainly out of 


the ſubmiſſion. 1 Roll. Ar. 254. 


PLE OE WF 5. Alſo, it is required, that the award be beneficial, and 
neficial to either appoint ſomething advantageous to either party; for an 


pat ty. 


award of one ſide only, is not good: ſo if an award be, 
that one of the parties ſhall go to Rome, when it appears 
that there is no advantage to the other party by his going, 
it is void. Mad. b. r. 3. ; 

So if a man and woman ſubmit themſelves to an award, 
it is no good award that they ſhall intermarry, for this i- 
not iopended any advantage. 1 Roll. Abr. 252. And 
the bodies of the parties are not ſubmitted to arbitration- 


1 Bac. Abr. Arbitrament E. | 


Where an award was, that the defendant ſhould pay to 
the plaintiff two ſums at ſeveral times, and that ſeveral re- 
leaſes ſhould be given preſently ; it avas objected, 1 

1 5 . givin 


* 
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— 
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In ch releaſes the bond and money would be. dic. 
2 and therefore the awarding the releaſe Was void 
againſt the plaintiff, and ſo there is nothing of his ſide to 

de done: And of this opinion was the court. But where 


the award was, that money ſhould be paid at % ſeveral 


days, and releaſes given, ſo chat it appears by the very _ 5 


method and order of the award, that the general releaſes 
were not to be given till after the money paid; the court 
were clear of opinion, that it was well enough, and ſo | 


a judgment was given for the plaintiff. 2 Mod. 169. 


6. Alſo it is required in a good award, that it be poſ- Aue be pf 


ſible and lawful. Mood. b. 4. c. 3. n ee e en 


Thus, if an award be, that one of the parties ſhall. kill, 
ſteal, forge a deed, or the like, it is void. 1 I. 206. 

In like manner, if it be awarded, that money ſhall be 
paid to an infant, and that he ſhall make a releaſe, it is 
void; for the infant's releaſe is not good in lx. 

Alſo it is held, that where a thing is awarded to be 
done, which afterwards becomes impoſſible by the act of 


- 


God, the party is excuſed; as if an award be, to deliver 


a horſe before ſuch a day, and be dies before that day. 

21 . %;,%/%]⸗ẽk%/; mi tit Send fed 7 
0 7. Alſo it is required, that the award be certain and Award to be cer» 

final. Word. ö. 4. . 98 „ Vun and final. 

V pon which ground it hath been reſolved, that if the 

arbitrators award, that one of the parties beg the other's 

pardon before ſuch a mayor, or ſuch and ſuch perſons, it 

is good and certain enough; but if the award be, that he 


ſhall beg pardon in ſuch manner and in ſuch place as the 


other party ſhall appoint, it is not good: for the arbitra- 
tors are to determine, and not to make ſuch party his 
own judge in his own cauſe. And tho? the time and plate 
be but circumſtances, yet in this ſort of ſatisfaction they 
make the moſt conſiderable part. 1 Salk, 77. 
Upon which ground alſo, the arbitrators cannot regu- 
larly reſerve any thing for their future judgment, when 
the time allowed them is expired; for then ſuch their 
award is not certain and final. Cro. Jac. 58. 
An award that the defendant ſhall give ſecurity to the 
plaintiff, for payment of a ſum of money, is void ſor the 
uncertainty; not ſhewing what ſecurity he ſhould give, 


whether by bond or otherwiſe. Cro. Fac. 314. 


In the caſe of Vinter and Garlich, T. 3 An. it was 
awarded, that the defendant ſhould pay to the plaintiff 10 l. 
and all the cot of a ſuit then depending in an inferior 
court, and aſterwards to give mutual releaſes. By the 
court: An award to pay ſuch coſls as the maſter ſhall tax 

is 


123 


r 
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Award. D f 
is good „ becauſe it may be reduced to a certainty ; but 
this is uncertain, and carries it farther than has hithetto 
been allowed. And Holt chief juſtice ſaid, that it hath 
been held a good award, to pay ſuch coſts as the protho- 
notary ſhall tax, and that carries it far enough; but that 
ſurely the arbitrators ſhould either aſcertain it them- 
felves, or refer it to a proper officer, 1 Salk. 75. 6 Mad, 


mer in the caſe of Dudley and Nettleford, H. 13 6. 
where it was awarded, that the plaintiff ſhould pay the 


. coſts, and nd body was appointed to tax them, the court 


| E it by 1 to do it. Str. 737. 


Lord Mansfield ſaid, that awards are now conſidered with | 
greater latitude and leſs ſtrineſs, than they were for- 


 Arbitrators can · 
not proceed, 
after appointing 
an umpire.” 


nd in the caſe of Hawkins, v. Colclough, E. 30. G. 2. 


merly; and it is right that they ſhould be ſo, becauſe 
they are made by judges of the parties own chuſing. 
And this was in the caſe of an award made by a cobler, 
upon a ſubmiſſion of all diſputes ; which award was in 
theſe words, Whereas there has been a ſuit at law 
between the parties, that has run to a great expence on 
both ſides; and it being left to me to make an end of it: 
I determine that they wall each of them pay their own 
charges at law; and that the defendant pay the plaintiff 
5 5. for his making the firſt breach in the law.” And the 
award was held to be ſufficiently certain and final, Bur- 
row. Mansfield. 274. TEST 

8. It is ſettled that arbitrators cannot proceed on a re- 
ference, after they have once named an umpire ; for then 
their en ceaſeth, tho' the time for making the award 
is not expired. 


Monday. E. 8. G. 2. 


But the appointment of an umpire before their own 


of debt was brought upon a bond, conditioned that the 
parties ſhould ſubmit to the award of two arbitrators, 


time for making an award is expired, may be good: As 
in the caſe of Doyley and Pitſas, T. 28. G. 2. An action 


ener they made their award on or before the 13th of 
arch next ; and if they made no award, then that they 


ſhould appoint an umpire before the 17th of the ſaid | 


March. The defendant pleaded, that no award was made 
on or before the ſaid 13th day of March; but that they 


did, before the ſaid 17th of March; to wit, upon the 11th, 


chuſe and appoint an umpire, who had made an award. 
By the court : There are no words, which by any con- 
ſtruction can be intended to limit or circumſcribe the elec- 


don 


1 


Rep. F Pract. in C. B. 116. Danes and 


„„ e. 


Award. 


jon of an umpire till after the 13th of March. The 
Gly ſenſe of T ſubmiſſion is, that the ſhould. make 
their award by. a certain day; or in Caſe they did not 
make it, or could not agree, that then they Thould no- 
minate an umpire. And they ſaid, the court has not 
been nice in conſtruing the time of the umpire's appolnt- 
ment, provided it was ſoon. enough for him to make his 
award. 


9. Generally the award ſhall be expounded according 1 


to the intent of the arbitrators, and not literally, and ſh; 


not be unravelled in a court of equity, unleſs there was e _— 
corruption in the arbitrators... 10 Ce. 57. Mood. b. 4s pa 


c. 3. Read. Arb. 1 eee ee ee e 
But in the caſe of corruption, or other unfair practice, 
it is enacted by the aforeſaid ſtatute of 9g & 10 W. e. 16. 
that any arbitration or umpirage L by corruption 
or undue means, ſhall be deemed void, and accordingly 
be ſet aſide by any court of law or equity, ſo as complaint 
thereof be made in the court where the rule is made, be- 
fore the laſt day of the next term after publiſhing the ar- 
bir if S540 on mtatt ci POR 
But otherwiſe, as the arbitrators are perſons of the par- 
ties own chuſing, and as the law preſumes that every man 
will be fo wiſe as to pitch upon a perſon: whoſe under- 
ſtanding and honeſty he can rely on; it hath ſeldom hap- 
pened, that an award was held void when there appeared 
nothing elſe to vitiate it, eſpecially in a court of law: yet 
awards have been, and are often ſet aſide in a court of 
equity, for corruption and want of underſtanding in the 
arbitrators. Compl. Arb. 73. „ 
Therefore it is the intereſt of both parties, to chuſe men 
of honeſty and underſtanding to be their arbitrators, and 
to acquaint them truly with the facts they are to go upon: 
for if they appear to be miſtaken in a matter of fact, a 
eourt of equity will ſet aſide the award, 2 Fern. 705. 
Ss if the arbitrators, or any of them, appear to have 
been deceived: As where certain articles were ſhewn 
only to one of the arbitrators, and he to whom they _ 
were not ſhewn ſwore that if he had ſeen them, he be- 
lieved he ſhould not have made ſuch an award. For in 
ſuch caſe, the award (according to the expreſſion 
in the ſtatute) is procured by undue meant. Tracy 
Atkyns 64. VVV N 
If a ſubmiſſion is to three arbitrators, or any two of 
them, and two of them by fraud or force will exclude 
the other; that alone is ſufficient to vitiate the award: 
or if they have private meetings, and admit one of the 


4 lity or corrup» 


* 
| 
{| 


| Demand tobe © 1 1. If the ſubmiffion is by rule of court, it is neceſſary 


 areleaſe, - refuſes it, yet upon a tender and refuſal, he is as much 


126 Award. 
parties, but give no notice to the other, but ſuffer the 
attorney of the party whom 25 admitted, to draw 
the award; ſuch" award ſhall be ſet afide for partiality ang 
COR, l OH TT TT 
It is a general rule in equity, that when it appears that 
any one of the arbitrators was any way are in the 
matters in controverſy, the award is to be fet aſide. Cumpl. 
And it is the ſtrongeſt argument of partiality, to ſhew 
that the arbitrators received from either of the parties an 

conſiderable ſum of money, or any other preſent whic 
may be a temptation to act corruptiy; but the ſum or pre- 
ſent muſt be proved to be ſo exorbitant, as to induce the 
court to believe that. it biaſſed their judgments; otherwiſe 

it will be of no effect. Compl. Arb. 557. 
In the' caſe of Shepherd and Brand, T. 7 G. 2. Ona 
rule to ſhew cauſe why an award ſhould not be ſet aſide, 
one exception was, that before making the award, the 
arbitrators inſiſted __ three guineas apiece to be paid 
to them by each of the parties for their trouble and ex- 
pences ; that the defendant refuſed doing it on his part, 
upon which the plaintiff paid the whole money. The 
court ſaid,” that they thought it might be ſomething dan- 
gerous, to ſuffer one fide only to give ca to arbitra- 
tors and accordingly for that reaſon the rule was made 
— , TT TT 

Where the ward 10. If the arbitrators award a thing to be done, it may 

the thing js fe be be proper for them to appoint a time and place for the 

done immedi- doing of it; and the party who would take advantage of 

atzly.; it, muſt ſhew that he has done what was requiſite on his 
part: but if a thing is to be done generally, without men- 

tioning time and place, it ſhall be done immediately. 

2 Broum. 311. wu 


before atiach- that there be a perſonal demand of the thing awarded; 
—_ and the party muſt make affidavit of ſuch demand, before 

He can have an attachment. 1 Salk, 83, * | 
On tender and 12, If a ſum of money be awarded to one of the par- 
17 — "0-15"? ties, and that upon the payment thereof they both ſhall 
nevertheleſs ſign give mutual releaſes ; if he who is to receive the money, 


obliged to fign a releaſe as if he actually received it. 
1 Salt. 75. 5 „„ A 


52:3 A. Form 
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iſen, and are now depending, between A. Bi ef 
ariſen, and are no 2 you ö 
yeemint, of the other part,” touching 


3 


FPELEN 


thereof; it is hereby mutually agreed by and bettoren the faid 
je that all matters in difference between them fur, touch 


ing, and conrerning all and every the matters and things herein” 


above ſpatifizd and particularly mentioned, ſhall be referred and 


ſubmitted to the arbitrament, final end, and determination of 


A. A. of = — in the ſaid 5 44 „B. A. ef ll 
m the ſaid : county, yeoman, an #A; of — in the ſaid 
county, yeoman, or any two of them, - arbitrators inaifferently 
elected by the ſaid parties, fo as the ſaid arbitrators, or any 
two of them, do make and publiſh their award in writing ready 
to be delivered to the ſaid parties, or T4 them as ſhall de- 


fire the ſame, on or before the =—— day of — next en 


the date heruaf: And it is hereby mutually agreed by and be- 


bangen the ſaid partier, that this ſubmiſſion ſhall be made % 


of his mdjefty's court of king's bench at Weſtminſter. In wit= 
75 werte the ſaid parties to theſe preſents have hereunto ſet 
their bands this —— day in the year, &c. 
B. Arbitration bond. 
FN O W all men by theſe preſents, that I A. B. 7 


in the county f gentleman, am held and firmly 


bound to C. D. —— is the ſaid county of — coman 
in OG ws par mandy CES Britain, 


to be paid to the ſaid C. D. or to his certain attarney, his ers- 


cutors, adminiftrators, or aſſigns : To which payment well and 
truly to be made, I bind myſelf, my heirs, executors, and ad- 
miniſtrators, firmly by theſe preſents, ſealed with my ſeal, and 


dated the day of in 1h e — year 0 


reign of our ſovereign lord George the third, of Great Britain, 


France and Ireland, king, defender of the faith, and fo forth, 
end in the year of our lord ————=, „ 


Condition 


-e 


A. Form of a ſubmiffion'by rule of court. 
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| Award, 


3 Condon to o ſtand to the award of t two bra 


2 


H E 3 7 the ka 1 7s fac, that ir the 
: 7 above bound A. B. bis heirs, executors, and adminifira- | 


fares aud euery of them, for and on his and their parts. and be- 


balſs, do and ſhall well and truly Hand to, abey, abide, per- 


Ferm, abervs and keep the award,. order, arbitrament, final 


end and determination of A. A. of —— eſquire, and B. A. 


of —>——— gentleman, arbitrators e named, elected, 

and cboſen, an well for and en the part and behalf of the abrve- 
bound A. B. -as of the abave named C. D. 10 arbitrate, award, 
order, adjudge and determine of and concerning all. and all 
manner actim and actions, cauſe and cauſes of attign and 
ations, ſuits, bills, bonds, ſpecialties, judgments, \ executiqs, 

extgnts; accounts, debts, dues, fu and ſums of. money, gur 


relt, controverfies, treſpaſſes, —.— and demands whatſoever, 


both in law and equity, or otherwiſe hawſoever, which at any 


time or times heretofore have been bad, made, moved, brought, 


commenced, ſued, proſecuted, commulted, omitted, done or ſuf- 
fered by or between the ſaid parties, 1 as the ſaid award be 


made in writings and ready to be delivered ta the ſaid part 


en or before the. day of now next enſuing ; 1 
rf the ſaid A. B. bis heirs, executors, or adminiſtrators, or 
any of- them, ſpall nat prefer or cauſe to he preferred, any bill 


in equity againſt the ſaid A. A. and B. A. or either o "them, 


for or concerning their award in the premiſſes 5]: Then this obli- 


| gation to be void, other wiſe US Force. 


If the parties have a mind to make their bene. 3 


rule of court, then this may'be added: 
© And the abovebound A. B. thth n 1 fire, char ti 


1 his ſubmiſſion be made a rule of bis majeſly's court of king's 


Bench at Weſtminſter, re aged to Hou act 8 . in 
ſuch caſe made and aaa * 


Coenen to ſtand to the award of three arbitrators 


or any two of them, and an umpire appointed; 


H E condition of this oblig ation 15 fuch, that i the above- 
bound A. B. his reborn, executors, and admini PE, 
for and on his and their parts and behalfs, ſhall and do well 


and truly fland to, obey, abide, 2 * fulfil, an 


7 the award, order, mn, end and det determine” 
oF 4 tien 


> 


1 a . ae. Sim OM. , 


— 82 


2 — — 


„ 


— —— ˖ Gy” 


 trators, or any two of them, be made and ſet 


2 rence, on or before tb day 9 


15 of = AYR or any tt of | them, arbitrators. indir 
bed and named, 45 1 and on the part ani brbalf of 
the ſaid R. B. as by and on the part and brha of the above 
named C. D. to 1715 trate, award, order, judge "and. Heters 
mine, of” and concerning all and all manner of tian und ue 
tions, cauſe a and caiiſes of achlon and actions, ſuits; Balis, bonds, 
ſpecialties, covenants, contratls, Promi es, accounts, "Ichi = 
ings, ſums of money, judgments, executions, extents, — þ 
controverſies, treſpaſſes, damages and demanis whatſoever, at 
any lime heretofore had, made, moved, brought,” commented, 
ſued, proſecuted, dine, ſuffered, enminbad, 'or depending by 
wr between the ſaid parties; fo as the award of "the ſaid arbi- 
down in writing, 
under their or any two of 1 their hands and ſeuls, reui to be 
delivered to the foil þ parties in di ference, on or before , t — 

75 now next enſuing 3 3 then This e fo ve 
void, otherwiſe of farce. 9 | 

And if the ſaid arbitrators ſhall. not pals frth FRY Habs 

and concerning the prem 25 within the time limited at afure- 
Ya then if the ſaid A. his heirs, executors, and aumini- 


firators, for and on his and their part and Behalf, do and pull 


well and truly fland to, obſerve, perform, ful and teep the 


_ award, . determination, and um rage [if the umpire be na- 


med] 7 being a perſon ingifferently named and ww 
between the ſaid parties for umpire; [if not named] of / 
perſon as the ſaid 1 "hal indi ifferently chuſe' far 5 


in and concerning the premiſſis; jo 4 a the ſail umpire do make 


and ſet down bis aword and ionpirage in writing, "under his 
band and ſeal, ready to be dels vered 2 the Jaid parties i in diffe- 


now next ater 3 
and if the ſaid A. B. his FO, executors, or adminiſirators, 
or any of them, Hall not pr fe „ or cauſe ofe to be preferred, any 
bill in equity, againſ! them the ſaid Data and nmpire, or 

any of them, fer or concerning t e award of them the. ſaid ar- 
As, or umpire in the premiſes + '$ Thos this hg: 2 to be. 
wid, otherwiſe of forte." © „ 
And the abouebound A. B. doth 2 and defire,, i 
bis 8 be made a rule of his maje/ty's on 
bench at eſtminſter, 5 to the act & Pe 
ſub ie made} et OO 


0. Forth of | an ill. 
Tee all to. whom theſe preſents hall come, we A. B. of | 


| and C. D. % do. ſend greeting. 
ereas there are ſeveral accounts depending, and divers 
centrovetfles have ariſen, between — — of — | 


Vor. I. K | „ 


the world,. until the ———— 4 
_ (viz. the day of the date of the | | 
| witneſs wheresf we have hereunto ſet our hands and Jeals the 


* Form of an umpirage. 


— bavi 7 
all:gations and 


- 


of ite one part, and, 


part; And whereas, for the putting an end to the ſaid dif}; 


or obligations bearing date — laft paſt, are Teaprocally be- 
come bound each to the other, in the penal ſum of —— 
ftand to, . EY and keep the award, order and final 


determination of 


rences, they the ſaid — and . by their ſeveral bond. 


us the ſaid : —.— fo as the ſaid award be 
made in wriling and ready to be delivered to the perties in ai 
ference on or before next enſui ng, as by the ſaid obliga- 


1 e 


ions and conditions thereof may appear : Now know ye, that 


2ve the feud arbitrators, whoſe names are hereunto e 
and ſeals. affixed, taking upon us the burden of the [aid award, 
and baving fully exanuned and duly conſidered the proofs and 
allegations of both the ſaid parties, do make and publiſh this 
eur award between the ſaid parties in manner following ; that is 
to ſay, Firſt, we do award and order, that all afttons, ſuiii, 
quarrels, and controverſies whatſoever, had, moved, ariſen, 
and depending between the ſaid parties in law or equity, for 
any manner of cauſe whatſoever touching the ſaid premiſſes, t1 
the day of. the date hereof, ſhall ceaſe and be no further proſe- 
cuted ; and that each of the ſaid parties all pay and bear his 


£1. coſts and charges in an) wiſe relating to, or concerning the 
pr. miſſes. And we do alſo. award and 773 that the ſaid 


— all deliver er cauſe to be delivered to t 3: | 
at ——— within the ſpace of ——— &c. Aud further, us 
do hereby. award and order, that the ſaid ——— hall on or 


5 1 


before ——= pay or cauſe to be paid unto the faid —— the 
fum ß Il do alſo. award and order, &c. And lafth, 
He do award and order, that the ſaid ——— and ——— en 


payment of the ſaid ſum ——— ſhall in due form of law, exe- 


a ? "Bo 


cute each to the other of them, or. to the, other's uſe, general 


releaſes, ſufficient in the law for the releaſing by each to the other 
of them, his heirs, executors, and admini/trators, of all ac- 


tions, ſuits, arreſts, quarre's, controverſies, and demands 


whatſoever, touching or concerning the premiſſes aforeſaid, or 
any matter or thing thereunto relating, from the beginning of 

Fay 
I 


— u 0 


— — 


9 


rbitration bonds 


; day of « - 72 . 


[RIA the arbitration bonds, as before) Ne 
know.ye, that ] — umpire indifferently choſen by 


6 £ 


deliberately heard and underſtood the griefs and 
proofs of bath the ſaid parties, and 2 
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14 db lr g t Beth) to fe the ſaid dire the Wehe tend 


good accor d, do by theſe preſents arbitrate, award, order, | ths 


tree, and judge as follawtth ; That is to ſay, &. 


* r 
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(And herein of Drovers of Cattle. 
1. DV the 5 & 6 Bd. 6. e. 14. whatſoever perſon ſhall 
ingroſs or get into his hands by buying, contra&s 


ing, or promiſe- taking, other than by demiſe, grant, or 


leaſe of land or tythe, any corn growing in the fields, or 
any other corn or grain, butter, cheeſe, fiſh, or other 
dead victuals whatſoever, to the intent to ſell the ſame 
zgain, ſhall be deemed an unlawful ingroſſer; and ſhall 


for the firſt offence (on conviction in the courts at . 


min/ter, or at the ſeſſions by inquiſition, preſentment, bill, 
or information, and on the oath of two witneſſes) be im- 
priſoned two. months, and forfeit the value of the gouds, 
cattle or victual, fo by him bought or had; for the ſe- 
cond offence, ſhall be impriſoned ' half a year, and forfeit 
double value; for the third offence; be ſet on the pillory, 


forfeit all his goods, and be impriſoned during the king's 
pleaſure :. one half of which forfeiture ſhall be to the king, 
and half to him that ſhall ſue; and if the conviction ſhall 
be at the king's ſuit only, then the whole forfeiture ſhall 


be to the king. Provided, that the buying of any corn, 
fiſh; butter, or cheeſe, by any ſuch badger, lader, kidder, 


or carrier, as ſhall be allowed to that office by three juſ- 


tices of the county where the faid badger, lader, kidder, 
or carrier ſhall dwell; which ſhall ſell or deliver in open 
fair or market, or to any other victualler, or to any other 


perſon, for the proviſion of his houſe, all ſuch corn, 


grain, butter and cheeſe, as any ſuch perſon ſhall buy or 


cauſe to be bought, and that within one month next after | 


he ſhall ſo buy any ſuch corn, grain, butter or cheeſe, ſo 

that the ſame be bought without foreſtalling; ſhall not be 

deemed wy offence contrary to this act. And provided 
| 


that it ſhall be lawful to every perſon allowed by three 
Juſtices of the county where he ſhall dwell, to buy (other- 
wiſe than by foreſtalling) corn, grain, or cattle, to be car- 
ned . 8 


2 : And 
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| And by the ſame ſtatute, if any perſon ſhall buy any 
oxen, ronts, ſteers, kine, heifers, calves, ſheep, lambs, 
goats, or kids living, and ſell the ſame again alive, unleſs 


he keep and feed the ſame for five weeks in his own houſes, 
ground, ferm-ground, or m ſuch ground where he hath 
the herbage or common of paſture by grant or -preſcrip- 
tion; every ſuch perſon ſo buying and ſelling again, ſhall 
forfeit double the value of the cattle or things ſo bought 
and fold again, to be recovered and applied as aforeſaid, 
Provided, that it ſhall be lawful to every perſon, known 
for a common drover, being licenſed in writing by three 
juſtices (1 Q,) of the county where the fame drover ſhall 
be moſt abiding and dwelling, to buy cattle in any ſuch 
counties where drovers have been wont in times paſt ac- 
cuſtomably to buy cattle at their free liberty and pleaſure, 
and to ſell the ſame (as is aforeſaid). at reaſonable prices, 
in common fairs and markets, diſtant from the place 


where he bought the ſame forty miles at the leaſt; ſo that 


the ſame cattle be not bought by foreſtalling. 

The ſame licenees not to continue above one year, un- 
, . ag 4, 
2. But by the 5 El. c. 12. No drover of cattle, badger, 
lader, kidder, carrier, buyer, or tranſporter of corn or 
grain, butter and cheeſe, ſhall be licenſed to thoſe offices, 
but only in the general and open quarter ſeſſions of the 
peace to be holden in the ſhire where ſuch perſon dwelleth 
and bath dwelt for three years next before the teſte of his 


licence; and only ſuch perſon ſhall be licenſed, who is 


or hath been a married man, and is at the time of grant- 
ing the licence an houſholder, and not an houſhold ſer- 
vant, nor retainer to any perſon, and of the age of 30 


years at the leaſt: which licences ſhall bear date of the 


day and place where the ſeſſions was holden, and ſhall be 


ſigned and ſealed with the proper hands and ſeals of three 


of the ſaid juſtices (1 2.) being preſent at the ſame ſeſ- 
ſions: on pain that every perſon, who ſhall take licence 


contrary to this ordinance, ſhall forfeit 5 /. to be recovered 


and applied in manner as is aforeſaid; and all licences 


' otherwiſe granted ſhall be void. / 4, 5. 


And the juſtices in the ſaid ſeflions mall take recogni- 
zance of ſuch perſons licenſed, that they nor any of them 


mall by colour of their licence foreſtall or ingrols, or 


otherwiſe practice or do any thing contrary to the tenor 
and true meaning, or in defrauding the ſaid former ſtatute, 
or of any matter or thing therein contained. {.- 6. 
Which ſaid licences and recognizances ſhall be writ 


by the clerk of the peace or his deputy, and by no other 


perſon; 
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perſon; who ſhall have for making 
12d, recognizance 8d. and or ny the ſaid licence 
and recognizance 4 d. at the moſt : for which he ſhall 


write all the names, ſurnames, and dwelling places of the 


perſons licenſed, with a brief declaration or entry of the 
licence, and of the day, time, and place where ſuch li- 


| cence was granted; which book he ſhall have at every 


ſeflions, to be there inſpected. 

Provided, that no Perſon 
ſuch licence, buy any corn or' 
market to ſell again, unleſs he ſhall be thereunto licenſed, 
and have fpecial and expreſs words contained in his li- 
cence, that he may ſo do; on pain to forſeit for every 
time that he ſhall do to the contrary 5 l. to be recovered 
and applied as aforeſaid. /. 7. Sed Sowa 


And all licences ſhall continue for one year only from | 


the date thereof. % 4. 8 8 
Provided, that nothing herein contained ſhall prejudice 


4-* 


the liberty of any city or town corporate, but that they 


may licenſe purveyors for the proviſion thereof, as they 
might have done before. [ig ð 
Provided alſo, that nothing herein contained ſhall be 
in any wiſe hurtful or prejudicial to any of the inhabitants 
within the Counties of Mſimorland, Cumberland, Lancaſler, 
Cheſter, and York; but that they may do, as heretofore 
they have lawfully uſed to do, #; F 
3. But by the 13 El. c. 25. No perſon ſhall be a buyer, 


badger, kidder or carrier of corn, cattle, butter, cheeſe, 


and ſuch like kind of victual, in none other manner nor 


form, than is contained in the ſtatute of 5 El. nor ſhall 
be any other ways admitted or licenſed to be a buyer, 
badger, kidder, or carrier, as is aforeſaid, than is men- 
tioned and appointed by the faid ſtatute; any thing in 
this, or any other act heretofore to the contrary notwith- 


ſtanding. „ | | 


What was mentioned in this act to the contrary before, 


was 97 the revival and perpetuating of the ſtatute of the 
588 


6 Ed. 6. c. 14. which being temporary, had then ex- 

ired. And this ſeemeth to conduct us to the true mean- 
ing of this clauſe in the ſtatute of 13 El. and conſequently 
to ſettle a point much controverted; namely, what obli- 
gation lies upon drovers and badgers in. che. Kad five nor- 


thern counties to be licenſed according to the aforefaid ſta- 
tute of the 5 El. c. 12. And the opinion ſeemeth at laſt to 


have prevailed, that by virtue of this clauſe, they are 


brought under the ſame regulations of the ſtatute of 5 Eliz. 
. 12, concerning licences, with the inhabitants of the 


3 „3 


out every ſuch licence 
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And by the ſame ſtatute, if any perſon ſhall buy any 


oxen, ronts, ſteers, kine, heifers, calves, ſheep, lambs, 
goats, or kids living, and ſell the ſame again alive, unleſs 


he keep and feed the ſame for five weeks in his own houſes, 
ground, ferm-ground, or m ſuch ground where he hath 
the herbage or common of paſture by grant or preſerip- 
tion; every ſuch perſon ſo buying and ſelling again, ſhall 
forfeit double the value of the cattle or things ſo bought 
and fold again, to be recovered and applied as aforeſaid. 
Provided, that it ſhall be lawful to every perſon, known 
for a common drover, being licenſed in writing by three 
juſlices (1 Q.) of the come where 'the ſame drover ſhall 
be moſt abiding and dwelling, to buy cattle in any ſuch 


counties where drovers have been wont in times paſt ac- 


cuſtomably to buy cattle at their free liberty and pleaſure, 
and to ſell the ſame (as is aforeſaid). at reaſonable prices, 
in common fairs and markets, diſtant from the place 
where he bought the ſame; forty miles at the leaft ; ſo that 
the ſame cattle be not bought by foreftalling, om 


The ſame licences not to continue above one year, un- 


Jeſs renewed, VVV | 
2. But by the 5 El. e. 12. No drover of cattle, badger, 
lader, kidder, carrier, buyer, or tranſporter of corn or 
grain, butter and cheeſe, ſhall be licenſed to thoſe offices, 
but only in the general and open quarter ſeſſions of the 
peace to be holden in the ſhire where ſuch perſon dwelleth 
and bath dwelt for three years next before the teſte df his 


* 


licence; and only ſuch perſon ſhall be licenſed, who is 


or hath been a married man, and is at the time of grant- 


ing the licence an houſholder, and not an houſhold ſer- 


vant, nor retainer to any perſon, and of the age of 30 


years at the leaſt: which licences ſhall bear date of the 


day and place where the ſeſſions was holden, and ſhall be 


ſigned and ſealed with the proper hands and ſeals of three 
of the ſaid juſtices (1 2.) being preſent at the ſame ſeſ- 


ſions: on pain that every perſon, who ſhall take licence 


contrary to this ordinance, ſhall forfeit 5 l. to be recovered 


and applied in manner as is aforeſaid; and all licences 


- otherwiſe granted ſha}l be void. / 4, 5. 


5 W 
And the juſtices in the ſaid ſeſſions ſhall take recogni- 
zance of ſuch perſons licenſed, that they nor any of them 
ſhall by colour of their licence foreſtall or ingroſs, or 


otherwiſe practice or do any thing contrary. to the tenor 


and true meaning, or in defrauding the ſaid former ſtatute, 
or of any matter or thing therein contained. . 6. 
Which ſaid licences and recognizances ſhall be written 
by the clerk of the peace or his deputy, and by no other 
| perſon; 
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perſon ; who ſhall have for making out every ſuch licence 
12d. recognizance 8 d. and for „ the ſaid licence 
and recognizance 4 d. at the moſt : for which he ſhall 


write all the names, ſurnames, and dwelling places of the 


perſons licenſed, with a brief declaration or entry of the 
licence, and of the day, time, and place where ſuch li- 
cence was granted; which book he ſhall have at every 
ſeſſions, to be there inſpected. id. „ 
Provided, that no Perſon ſhall, by authority of any 
ſuch licence, buy any corn or grain out of open fair or 
market to ſell again, unleſs he (hall be thereunts licenſed, 
and have fpecial and expreſs words contained in his li- 
cence, that he may ſo do; on pain to forfeit for every 
time that he ſhall do to the contrary 51, to be recoyered 
and applied as aforeſaid. /. 7. | | i 


And all licences ſhall continue for one year only from | 
the date thereof. %. 4. . 7 1 60 


| Provided, that nothing herein contained ſhall prejudice 
the liberty of any city or town corporate, but that they 


may licenſe purveyors for the proviſion thereof, as they 


might have done before. /. 9. 
Provided alſo, that nothing herein contained ſhall be 
in any wiſe hurtful or prejudicial to any of the inhabitants 


within the Counties of Mfimorland, Cumberland, Lancafler, 


they have lawfully uſed to do, f. 10. | 2 IE 
3. But by the 13 El. c. 25. No perſon ſhall be a buyer, 
badger, kidder or carrier of corn, cattle, butter, cheeſe, 


Cheſter, and York; but that oF, may do, as heretofore 


and ſuch like kind of victual, in none other manner nor 


form, than is contained in the ſtatute of 5 El. nor ſhall 
be any other ways admitted or licenſed to be a buyer, 
badger, kidder, or carrier, as is aforeſaid, than is men- 
tioned and appointed by the ſaid ſtatute; any thing in 
this, or any other act heretofore to the contrary notwith- 
ſtanding, / 20. „ 5 
What was mentioned in this act to the contrary before, 
was only the revival and perpetuating of the ſtatute of the 
5 & 6 Ed. 6. c. 14. which being temporary, had then ex- 
ired. And this ſeemeth DOT us to the true mean- 


ing of this claufe in the ſtatute of 13 El. and conſequently 


to ſettle a point much controverted ; namely, what obli- 
gation lies upon drovers and badgers in-the. faid five nor- 


thern counties to be licenſed 8 to the aforefaid ſta- _ 


tute of the's El. c. 12. And the opinion ſeemeth at laſt to 


have prevailed, that by virtue of this clauſe, they are 
drought under the ſame regulations of the ſtatute of 5 Elix. 
c. 12, concerning licences, with the inhabitants of the 
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only requires perſons to be licenſed, who buy corn and 


Badgers, 


other counties; from which, before, by the exception in- 
the ſaid ſtatute they had been exempted. But the obſer- 
vation above-mentioned will perhaps lead us to a different 
conſtruction, which is this: The ſtatute of 5 & 6 Ed. 6. 
c. 14. directing perſons to be licenſed by three juſtices 
generally (without the formalities required afterwards by 
the 5 El. c. 12.) was, as appears upon the face of it, 


temporary ; and after ſeveral continuances, did expire in 


the 8th year of queer Elizabeth, Which act being ex- 


pired, the ſole buſineſs of licenſing then reſted upon the 
ſtatute of 5 Hliz. out of which the inhabitants of the ſaid 
northern counties were excepted, and conſequently were 


then under no obligation to take any licences at all. 
Now the ſtatute of the 13th Eliz. reviving. the ſaid ſta- 


tute of 5 & 6 Ed. 6. brought the ſame as it were over the 


head of the ſtatute of the 5 Flix. and conſequently being 


now become in its courſe ſubſequent to the ſtatute of the 


5 Eliz. it would have altered the ſaid ſtatute of 5 Elix. in 
matters wherein they are contrary ; and therefore to re- 


ſtore the ſtatute of the 5 Eliz. to its authority and in- 
fluence (after the revival or continuance of about 15 other 
acts of parliament, and divers other matters there treated 
of) a clauſe is put in at the end, referring to the act of 
5 & 6 Ed. 6. c. 14. which at the beginning had been re- 
vived and perpetuated; namely, that notwithſtanding 
ſuch revival, no perſon ſhall be licenſed otherwiſe than 


by the ſtatute of the 5 Eliz. fo that the caſe ſtands, as if 
the ſtatute of 5 & 62 


d. 6. had been perpetual from the 
beginning, and as if the ſtatute of 13 £1;z. had not been 
made ; and conſequently upon the two ſtatutes of 5 & 6 
Ed. 6. c. 14. and 5 Eliz. c. 12. the inhabitants of the 
{aid northern counties are not to be licenſed according to 
fhe ſajd ſtatute of 5 Eliz. c. 12. (for they are excepted 
out of it) ;. but they are to do as before they had © lawfully” 


uſed to do, that is to ſay, they are to be licenſed according 


to the ſtatute of 5 & 6 Ed. b. c. 14. namely, badgers, 
laders, kidders, carriers, and tranſporteis coaſtwiſe, by 
three juſtices, generally, out of ſeſſions ; and drovers, by 
three juſtices, one whereof is to be of the quorum ; and 


without the formalities of age, marriage, three years in- 


habitancy, being houſholders, and the reſt, as is required 


of others by the 5 Elia. 


But there is another great doubt, whether perſons who 
buy corn, and make the corn into meal, and then ſel] the 
meal, are perſons by theſe acts required to be licenſed. Ar- 
guments for the negative, are, that the ſtatute of Ed. 6. 
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fell the ſame again, that is, ſell. the corn (as it ſeemeth), 
and not the corn manufactured. And if the ſtatute. meant 
otherwiſe, then bakers who buy meal, and convert the 
ſame into bread, and ſell the bread, would be ingroflers; 
and ſo in all other kinds of manufacture of dead victuals. 
And that the ſtatute did not intend to include ſuch ma- 
nufaQurers of corn, altho'. unlicenſed, under the deno- 
mination of ingroſſers, ſeemeth to be implied, in that the 
licence itſelf can only impower them to ſell the corn again 
toit hin one month after it was bought ; which, in the caſe of 
making corn into malt in particular, is not applicable, for- 
aſmuch as a longer time than this is required in the ope - 
ration. Yu 3 4 ns rt * 1 


Licence of a badger on the 5 & 6 Ed. 6. c. 14. 
FF A. 


Middleſex. M T the general quarter fate of the peace 
bed at in and for the ſaid county, 
this day of —— in the - year of —— We 
A. B. C. D. and E. F. eſquires, juſtices cf the peace for the 
faid county (one whereof is of the Quorum) have licenſed, and 
by theſe prejents do licenſe and admit B. B. of ——— in the. 
ſaid county, being upwards of thirty years 5 pthc and being 4 
alſo a married man [or, @ widower |, and an houſholder, and 
having been an inhabitant in the ſaid county for three years now 
laſt paſl, to be a badger, lader, kidder, carrier, and buyer, 
of corn and grain [butter and cheeſe, or as the caſe ſhall be}, 
for the ſpace of one whole year from the date hereof, to buy 
corn and grain [butter and cheeſe] in open fair or market, and 
without foreſtalling ; and to ſell or deliver the ſame again in 
open fair or market, or to any uictualler or other perſon for the 
proviſion of his wo within ene month after he ſhall have ſo 
bought the ſame ; ſo as he practiſe the ſaid buſineſs according to 


ide true intent and meaning of the flatute made againſt rægra- 


tors, forgſtallers, and ingroſſers, and not otherwiſe. Given 
under our hands and ſeals the day and year aforeſaid.  _ 


If it is for carrying coaſtwiſe, then it may run thus: 


to be a tranſporter of corn and grain, for the ſpace 
one 2whole year from the date hereof, to buy corn and grain, 
otherwiſe than by fore/lalling ; and to.tranſport and carry the 
fame by water from any port or place within the kingdom 4 
England and Wales, unto any other port or place within the 
ſame ; ſo as he do without fraud or covin ſhip or embark the 
aid corn or grain within forty days next after he ſhall have 
nA © lis bought 


* 


f 

4 
y 
FE 
7 
85 
J 
v1 


A — 


of 
1 : 


: Ke the fame, or 6 cevenant or ene for the buying 
dt and with fach expedition and diligence as wind lg, 
weather will . do carry and tranſport the ſame to ſuch 
port or place as his cocket ſhail declare; and there to diſbark, 
unlade and ſell the ſame; and do bring a true certificate 
'* thereof from a juftice of the peace of the county, er the mayor 
or bailiff of the town corporate where the ſame ſpall be unladen, 
and alſo of the cuflemer of the port where ſuch unlading hall 
be, of the place and day where the ſaid corn or gram ſhall 
be diſbarted, unladen and fold, ts be directed to the cuſtomer 
and comptroller of the port where the ſame were embarked, 
and ſo as be practiſe the ſaid buftneſs according 40 the true in- 
tent and meaning of the jlatute made againſi regraters, fore. 
Salers, and 1 laer efers, and 76 othe: wiſe, Gr ven, &c. 


Licence of a drover, « on the ſaid ſtatutes, : 

to be a common drover of cattle, to buy cattle in any 

fuch ſhires or counties where drovers have been wont accuſtom- 
ably to buy cattle," at his free liberty and pleaſure, % as the a 


ſame be not bought by way of foręſtalling; and to. ſell the ſame | 
again in common fairs and markets, diſtant from the place - 
where he ſhall buy the fame reſpectively forty miles at the leaſt ; 

| fo as he prattiſt the ſaid buſineſs according to the true intent 

and meaning of the flatute againſt regraters, rs, and 
185 * not e Given ae 8 8 


Condition of the recognizance. 1 N 


HERE AS the abovebound A. D. is W bart us 

" licenſed to be a common drover of cattle [ badger, lader, 
RAY carrier, buyer, tranſporter. of corn and gram, butter 
and cheije, or as the caſe is] for the ſpace of one whole year 
row next enſuing; The condition of this recognizance is ſuch, 
that if the above bound A. D. ſhall not by colour of his faid- 
licence forgſtall or ingrofs,” or otherwiſe practiſe or do any att 
er thing contrary to the tenor and true meaning, or in defraud- 
ing of the exe made againft regraters. foreftallers, and in- 
grelſers, or of any matter or thing therein contained; then this 
TECOgMZANce to be void, otherwiſe of farce. | 


Badger's' licence in the 696 bender counties, dy. 
the g & 6 Ed. 6. c. 14. 


Weſtmorland, W E three of his majeſty s inge ofthe 
peace for the ſaid county, db hereby 

2 ond allow A, B, 1 in the faid thunty, 10 55 a. 
” i badger, 


badger, lader, tidder, carrier, and buyer of corn and TY 
[butter and cheeſe, or "as the caſe ſhall: be}, fer tbe | ſpace of 
ane whole year from the date hereof, to buy corn 

[butter and cheeſe] in open fair or market, and without . 
flalling 3 and to ſell ar deliuer the fame again in open fair. o- 
market, or to any victualler or other perſon for the proviſion o 
his houſe, within one month after he ſhall have ſo bought f. 
ſame ; ſo as he praetiſe the ſaid buſineſs according io the true 
intent and meaning e the ſlatute made againſt MIT, fare- 
Hallers, and ingreſſers, and not otherwi iſe. — 
hands OY 2 Teng ee e in the yur 


rover 8 Pence! in the ges northern counties, * | 
the 5 & 6 Ed. 6. c. 14. 


Weſtmorland, {WE E three of bis majeſ}ly's juftices 0 the 
ace for the ſaid county, * one Where- 


2 the 42 do . licenſe and allow A. D. of 
iin the ſaid: county, to be a common drover of cattle, to 
buy cattle in any ſuch ſhires and counties [and ſo on as in the 
drover's licence above.] Given under our hands and ful, 
the —— day e 2 e OS, 


And for theſe northern counties no recognizance is re- 
quired ; but they are otherwiſe puniſhable, if they exceed 
their licence, by the ſaid als of of 5& 6 Ed. 6. c. 14. 

A ſpecial licence to buy corn out of fairs or markets, may 
be the ſame as the badgers general licences above; only 
inſtead of the words [to buy corn and grain, in open fair or 
narket} may be inferted theſe words {to buy corn and grain 
in and alſo out of open fair or market] ; wich ſuch other 
words of reſtriction or imitation of ſuch Feed as ſhall 
be Joe * | 
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1. What it e e 
57 Difference 3 between. 1 _ PLE _ 
II. When «por ure eri. Jail. 

f "1 Who may or may not be bailed. ' 

. Who-may bail, an the ne of it. 
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V, Devying bail where it ought to be gramed. 


\ VIII. Granting bail where it ought to he denied. ad 
IA. Of bail by writ of habeas corpus. 


A. Acknowledging bail in another man's name. 5 


e 56. co £4 e 
AIL (from the French bailler, to deliver) ſignifies the 
delivery of a man out of cuſtody, upon the under- 

taking of one or more perſons for him, that he ſhall ap- 


. 
0 1 
2 


pear at a day limited, to anſwer and be juſtified by the 


law. Tale Pl. 96. 


II. Difference between bail and mainpriſe. 


g The difference between bail and mainpriſe is, that 
mainpernors are only ſurety, but bail is a cuſtody; and 


therefore the bail may retake the priſoner, if they doubt 


he will fly, and detain him, and bring him before a ju- 
ſtice, and the juſtice ought to commit the priſoner in diſ- 
charge of the bail, or put him to find new ſureties. 
Hale s Pl. 96. 1 | | | 


III. Where a perſon may be diſcharged without bail, 


5 2 perſon. be brought before a juſtice, if it appears that 


no felony is committed, he may diſcharge him; but if a 


felony be committed, tho? it appears_ not that the part 


accuſed is guilty, yet he cannot diſcharge him, but mu 


commit or bail him. Hale Pl. 98. 


IV. Who may or may not be bailed. 
At the common law, bail was allowed in all caſes but 
homicide ;z but now the ſtatute of the 3 Ed. I. c. 15. di- 
recteth what offenders ſhall be bailed, and what not. 
Hale's Pl. 97. | SO 
It is true the ſaid ſtatute only preſcribeth who ſhall or 


ſhall not be let to bail by the ſheriff; but by the x & 2 P. 


& M. c. 13. it is enacted that no juſtice or juſtices of the 
peace ſhall let to bail or mainpriſe any Fre rn not reple- 
viſable by the ſaid ſtatute of 3 Ed. 1. c. 1x. 
Which ſtatute is as follows: Foraſmuch as ſberiffs. and 
others, which have taken and kept in priſon perſons deteried of 
felony, and incontinent have let out by replevin ſuch as were 
nat repleviſable, and baus lept in priſon ſuch az were tr K. 


vi/a ley 


4 


viſable, becauſe they-would gain of the one party and grieve the 
other ; and foraſmuch as before this time it was not determined 


which perſons were Ss pada and which not, but only thoſe 


that were taken for the death of a man, er by commandment ef 
the king, or his juſtices, or for the foreſt : It is provided, that 


fuch priſoners as before were outlawed, and they which have 


aljured the realm, provers, and ſuch as be taken with the 
manner, and thoſe which have broken the king's priſon, thieves 
openly defamed and known, and ſuch as be appealed by provers, 
jo long as the provors be living, (if they be not of good name,) 
and ſuch as be taken for hauſeburning feloniouſly done; er for 
falſe money, or for counterfeiting the king's ſeal, or perſons 
excommunicate taken at the requeſt of the biſhop, or for mani 
feſt offences, or for treaſon touching the king himſelf, ſhall be 
in no wiſe repleviſable by the common writ, nor without writ. 
But ſuch as be inditted of larceny by inqueſts talen before ſhe- 
riffs or bailiſts by their office, or of light fuſpicion, or far petit 
larceny, thut amounteth not above the value of 12 d. if they 
were not guilty of ſome other larceny aforetime, or guilty of re- 
ceipt of felons, or commanument or force, or ef. aid in felony 
done, or guilty of ſame other treſpaſs for which one ought not 
to loſe fe nor member, and a man appealed by a provor after 
the death of the provbr (if he be no common thief nor defamed), 
ſhall from henceforth be let out by {cient furety, whereof the 
ſheriff will be anſiuerable, and that without giving ought of 
their goods, „ | 1 Suk 
Sheriffs and others] That is to ſay, ſheriffs and gaolers 
that have cuſtody of e ; ſo that this act extends not to 
any of the king's juſtices or judges of any ſuperior courts 
of juſtice, 2 Inſt. 185. But by a ſubſequent. ſtatute (as 
hath been ſaid) it is extended to juſtices of the peace. 


But only thoſe, &c.] Here are firſt ſet down four ſorts * 
of perſons which before this act were not bailable by the 


common writ de homine replegiando : | 
I. Thoſe that were taken for the death of a man] By the 


ancient law of the land, in all cafes of felony, if the party 


accuſed could find ſufficierſt ſureties, he was not to be 
committed to priſon; but afterwards it was provided by 


parliament, that in caſe of homicide the offender was not 


* 


bailable, 2 Inf. 186. YC , e ws 
And even if a perſon hath dangerouſly wounded another, 
the juſtice ought to be very cautious how he takes bail, 
till the year and day be paſt ; for if the party die, and the 
offender appear not, he is in danger of being ſeverely 
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| fefſeth the ſelony with WR he is ds and under- 


Bail. 
1 And this ſtatute Shan no diſtinction between ſuch ho- 
micide as is: malicious, and that which happens by miſad. 
venture or in ſelf-defence : and it ſeems agreed, that ju- 
ſtices of the peace, who have power at this day to bail a - 
man arreſted for a light ſuſpicion of homicide, cannot bail 
any ſuch perſon for manſlaughter, or even excuſable ho- 
micide, if it manifeſtly appear that he was guilty of the 


fact, let it be ever ſo ON that it cannot amount to mur- 
der. 2 Haw. 955 105. 


2. Or by commandment f the FOO That i is, 5 matter 
of record in one of bis courts, according to law; and not 
* extrajudicial commandment. 2 Jnf?. 186, 187. So alſo 

it is provided in the petition of rights 3 Car. that no per- 
ſon ſhall be detained in priſon by the king's ſpecial com- 
mand, without cauſe certified, 

And becauſe ſome courts, as the king's 1 are be- 
fore the king, and ſome before his juſtices, therefore the 
act ſaith, by commanament of the king, and the next words 


be, or of his juſtices, 2 Inſt. 186, 


Tt: Wir of 7 his juſtices] That is, of any of the courts. of 
Weſtminſter, or juſtices of aſſize. 2 Haw. 96. a 


4. Or for the foreſt] But as to impriſonment for offen- 
ces in foreſts, the law hath been much mitigated by. later 


'< Matutes, 2 Har. 98. 


All theſe four are excepted out of the common writ de 
Bomine replegiande, that the ſheriff in his county court, 
which is not a court of record, ſhall not replevy any of 
theſe four that are committed, altho' it ſhould be by an 
unlawful commitment; but the ſuperior courts at Meſi- 
minſler, upon an'habeas corpus, ſhall do r to the party 
in all theſe four caſes. 2 Inf. 187. 

Next the act doth further provide, that theſe kinds of 


priſoners hereafter following (being 13 in ere ſhall 
not be repleviſable: _ 


1. Such priſeners as before were bac) | Plone out- 
lawed are attainted in law, afld therefore are not bailable ; 
for the intendment of the law is, that the perſon ſtandeth 
indifferent whether he be guilty or no; and not = he be 
convicted or attainted. 2 [nft. 188. 


2. And they which have abjured the realm] For theſe alſo 
are attainted upon their own confeſſion, and therefore not 
bailable at all by law. 2 Ii. 188. 


3. Provors] A provor, or approver, is a perſan that con- 


takes 


Bail. 


takes to prove another guilty of the ſame crime; which if 


he does, he ſaves his own life, otherwiſe he ſhall be imme- 


diately executed. And the reaſon why they are not bail 
able is, becauſe they are guilty by their own confeſſion, 
and therefore they do not {tand indifferent. 2 Inſi. 188. 
But this concerns not juſtices of the peace, becauſe no 
man can become an approver before them, for. that. A 
cannot aſſign a coroner. Hale's Bl. ee | 


4. Ard ſuch as be taken with the manner] For ot in his 


caſe lixewiſe, he ſtandeth not indifferent whether he be 
guilty or no, being taken with the marner, that is, with 
the thing ftolen as it were in his hand, anciently called 
þ:ndhabbend, and the like was anciently called backberend, 

as a bundle or fardle at his back ; _ which was wer to ſignify 
manifeſt theft. 2 Inst. 188. 


5 And thoſe which have — the ling 3 enter) Hete 
are two offences; firſt his breaking of the priſon, for it 


is preſumed that he who is innocent will never break pri- 


ſon ; and ſecondly, his flying, 8 Sk .cpnfeſſeth the 
fact who flies from judgment. 2 Inſt. 188. N 


6. Thieves openly dsfamed and known} Who, as it Gn, 
ought not to be bailed for any-freſh felony, whereof there 
is probable evidence againſt them. But this ſeems in a 
great meaſure to be left to the diſeretion of the perſon who 
has power to bail them, who on conſideration of the cir- 
cumſtances of the whole matter, and the probabilities on 
both ſides, if he finds it reaſonable ſtrongly to preſume 
them to be guilty, er not to bail but commu: them. 
2 Haw, 99. 


7. |Oxelieni bo appended by provrs ſo imp Ä 3 
living, if ibey be not of re name | 

prover is forcible againſt the appellee, becauſe the appro- 
ver eonfeſſeth himſelf guilty of the ſame felony, and there- 
fore it ſerveth in nature of an indictment againſt. the ap- 
pellee, ſo long as the ot of e unleſs * ä 
de of good fame. 2 Inf. 18 


8. And „ mig in dn) 
hip was felony by the common law. 2 Inſt. 188. 


9. Or for falſe money] Thix was tal ol the common 
law. 2 If. 188. 


10. Or far nfo the” ling 5 ſeal]. This was: allo 
wan af eee on 2 boft. 188. 5 | 


* 


he appeal of the ap- 
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; bailed in the king's bench. 2 Int. 18 


Ball. 
11. Or perſons excommunicate, taken at the requeſt of thi 
biſhop] That is, he that is certified into the chancery by 
the biſhop to be excommunicated, and after is taken by 
force of the king's writ of excommunicato capiendo, is not 
bailable: For in ancient times men were excommunica- 
ted but for hereſies, or other heinous cauſes of eccleſiaſti- 
cal cognizance, and not for ſmall or petty cauſes; and 
therefore in thoſe cafes the party was not bailable by the 
ſheriff or gaoler without the king's writ ; but if the party 
offered ſufficient caution de parendo mandatis ecelgſiæ in for- 
ma juris, then ſhould the party have the king's writ to the 
biſhop to accept his caution, and to cauſe him to be de- 
livered: And if the biſhop will not ſend to the ſheriff to 


deliver him, then ſhall he bave a writ out of the chan- 
cery to the ſheriff for his delivery: Or if he be excom- 


municated for a temporal cauſe, or for a matter whereof 


the eccleſiaſtical court hath no cognizance, he ſhall be 
delivered by the king's writ without any ſatisfaQion, 
%% i ²ð] w-!!! ods £0665 Dot gt - 
12. For manifeſt offences} Which ſeems to be under: 
ſtood of inferior crimes of an enormous nature under the 
degree of felony ; as dangerous riots, exorbitant reſcouſes, 
miſpriſon of treaſon, præmunire, and ſuch like heinous 
offences. - Yet it ſeems to be in a great meaſure left to 
diſcretion, to judge'in what caſes their crime'is ſo flagrant 
and enormous, that they ought not to have the benefit of 
it.-2 Haw. g9- 7: 7 7 „„ 
13. Or for treaſon touching the king himſelf } By the com- 
mon law, a man accuſed or indicted of high treaſon, or 
of any felony whatſoever, was bailable upon-good ſurety, 
until he were convicted; for at common law, the gaol 


was his pledge or ſurety, that could find none. 2 J. 
„ e ann 9 | 
| ©". Shall be in no wiſe repleviſable by the common writ, nor 
" without writ] That is, the ſheriff ſhall not replevy them 
by the common writ de homine replegiando, nor without 


writ, that is, ex icio But all or any of theſe may be 


Next the a& ſetteth down ſeven kinds of offenders that 


may be bailed: - | 


x. Such as be indified of larceny by inquefts taken before 


_ © fberiffs/ or bailiffs] That is, before ſheriffs in their torns, 


or lords in their leets, or thoſe that have infangthief and 
autfangtbief; that is, who have the privilege to judge 


| thieves taken within their fee, or thieves dwelling within 


their 


* 


Bail, J 


their manor and taken for felony out of their fee, Yet | 


this is Ae that they be of 8050 e f a 


190. 


2. Or of light fuſdicion] But if u e ee be ena 19 


or the defamation great, the juſtices may refuſe to bail 
him, Hale's Pl. 102. And this is expounded 1 —_ 
hoy be of good fame. 2 Infl. 190. n 


3. Or for petit larceny that amounteth not above FY 18 
75 12 d. / they were not guilty of ſome other larceny gforetime] 
This act divideth 8 into two kinds; grand larceny, 
when the thing ſto en is above the value of 12 d. and petit 


larceny, when it is of the value of 12 d. or under. 2 7½. 


18 

And i it ſeeing tobe agreed, that there is no neceſſity that 
ſuch perſons be of good fame; yet upon the conſtructio 
of the whole ſtatute, if ſuch perſons be taken with 12 
manner, or confeſs the fact, or their erime be otherwiſe 


open and manifeſt, it ſcems that they ought not to be 


bailed ; but if there be any colour of probability for their 
| innocence, it ſeems moſt agreeable to the intention of the 
Kall to bail them. 2 Hawk, 101. 


r guilliy of receipt o felons] Theſe are cee 
aft te: fact. 2 H. 100. ern 


5. Or of commandment, or Force, «of Gilin 2 ny FS | 


Theſe are acceſſaries before the fact. 2 H. H. 100. 
But acceſſaries to felonies are not, to. be bailed, unleſs 


they be of good reputation: And it ſeems at chis day to 


be ſettled, that where there are ſtrong, preſumptions of 


guilt, Tack acceſſaries are hot bailable by this ſtatute, , 2 
Haw. 102, | 


6. Or guilty. of ſeme other treſpaſe,. for which one ought 
not to loſe bi ife nor member] But it ſeems reaſonable to qua- 
lify the enerality of this expreffion, with this limitation, 
that ſuch — ought to be either on a light ſuſpi- 


cion, or elſe that the offence be inconſiderable, or that it 


be not excluded from bail by ſome ſpecial act yt you 
ment. 2 Haw, 99. 2 H. H. 1335. 


7. And a man appealed by f prover, | ofter the 1 


| prover, if be be no common thief, nor an And by pa- 
e approver waive 


rity of reaſon, he may be bailed, 
his appeal, or be vanquiſhed. 2 Haw, 98. * 


Be lit out by ſufficient ſurety] If a juſtice take inſulſicient 
lurety, and the pry appear” _— nd is finable' 12 the 
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jlldge of atze. E. P. G, Bur if the prifaner appear 


5 on, the juftice is fafe. 2 Haw. 89. 


And if a perſon who has power to take bail, be ſo fat 
impoſed upon, as to ſuffer a priſoner. to be bailed 'by. in- 


ſufficient perſons, it is ſaid that either he, or any other 
perſon who hath power to bail him, may require the party 


to find better ſureties, and to enter into a new recogni- 


zance with them, and ma commit him on his refuſal, 
for that Inſufficient ſureties are no ſureties. 2 H 


And the perſon who is to take the bail, may examine 


prog on their oaths: concerning their fulſiciency. 2 Haw, 
> EE 


It is. to be obſerved, that the RO TY ſtatute. extends 
only to bail in criminal offences, and therefore gives no 


power at all to juſtices of the peace to bail any perſons on 


proceſs in civil actions, or for contempts | to ſuperior courts, 
2 Haw. 106, 85 


There are furthermore many ſtatutes, which prohibit 


dall and mainpriſe in yety many caſes, and allow the ſame 


in many others, Which are interſperſed among the ſeveral 
titles which treat of thofe matter. 


And where a; ſtarute ordaineth, that an offender ſhall 


be impriſoned at the king's will or pleaſure, there the pri- | 


ſoner cannot be bailed, till he hath redeemed his liberty 


by ſuch fine or ranſom. as ſhall be afſeſſed 'by the king's 


juſtices ' in his courts. Dat. c. 167. 


Altho' a perſon be committed to be deteined without 


1 or mainpriſe, yet if the offence be by law bailable, 
that hath mY 4 diiling way, dall n. 175 z H. . 


Es | Sh c 112 


wha Who may tal andthe aaner of i it. 


G * the common laws. the ſheriff, and every. n 
ing conſervators of the peace, might have bailed ore 


ſuſpected of felony; but this authority is Rows 


22 the N the peace by ſeveral. ſtatutes. 
8 
And it ſeems to be a good general rule, that ſo far as 


any perſons are judges of any crime, ſo far they have 


power of bailing a perfon indicted before them of ſuch 


crime: And upon this ground it ſeems clear that any 


two juſtices (1 Q,) may of common right bail perſons in- 


dicted at the ſeſſions, for that any two uch juſtices may 


hear and determine the indictment. Alſo it hath been 
helden, that any one 8 may the like power; _ 


2 r 


% 


„„ 
this ſeems to be implied by the ſtatute of 1 R. 3. c. 3. 
which giving one juſtice power of bailing perſons arreſted 


for felony, in like form as if ſuch perſons had been indicted at 
the ſeſſions, clearly ſuppoſes, that if ſuch perſons had been 


indicted at the ſeſſions, they might have been bailed by 
any one juſtice. _. And if any one juſtice had ſuch - 


before the ſtatute perily relating to the power of ju- 


ices in granting bail, it ſeems that he hath ſtill the ſame 
ower in relation to perſons fo indicted of any bailable 


7 


crime under the degree of felony, becauſe the ſaid ſtatutes 


ſeem not to reſtrain him in any ſuch caſe, under the de- 
gree of felony, from any power which he lawfully might 
claim before.” 1 103. - & bd Ks 


But it ſeems difficult to maintain the power of one ju- | 


ice to bail a perſon, for any crime before indictment, un- 
leſs by ſome ſtatute it be limited to the conuſance of one 
juſtice, or unleſs it be an offence directly tending to the 
breach of the . peace, the bailing of perſons for which. 


ſeems properly to come under their conuſance as conſer- 


yators of the peace, 2 Haw. 105. | 
And Mr. Dalton ſays, if it is not in caſe of felony, it 


ſeemeth that any one juſtice alone may bail a priſoner, ex- 


cept where it is otherwiſe ordered in particular inſtances 
by ſome ſpecial ſtatute, Dalt. c. 12. 5 5 

And it ſeems to be agreed, that any one juſtice might 
always in his diſcretion either bail or impriſon one who 
has given another a dangerous wound, according as it 
ſhall appear from the whole circumſtances that the party 
is moſt likely to live or die; for that every ſuch juſtice be- 
ing a principal conſervator of the peace, the offence at 
preſent being only an enormous breach thereof, and no 
felony, ſeems properly to come under his conuſance, 
2 Haw. 103. 3 


But by 1 & 2 P. & M. . 13. If a perſon be arrefted for Y 


manſlaughter, or felony, or ſuſpicion thereof, being bail- 


able by law, he ſhall not be let to bail or mainpriſe by any ju- 
ſtices, but in open ſeſſions, except it. be by two juſtices at the 


the ſaid bailment : Which bail they ſhall certify in writing ſub- 
ſcribed or ſigned with their own hands, at the next general gaol 


bea (1 Q.) and the ſame to be preſent toſ leber at the time of 


delivery to be holden within the county where the perſon ſhall be 


arrefled or ſuſpected. 


And the ſaid juſlices, or one of them, being of the quorum, ' 
. when any ſuch pri ſaner is brought before them, for any man- 
aughter or felony, heſore any bailment, ſhall take the exami» 


naticn T aid priſoner, and information of them that bring 


him, of the fact and circumſlances thereof, and the ſame or as 
Vox. I. 5 E | much 


— 


"eo ee en or — 


much thereof as ſhall be material to prove the felony, Hall put 
in writing before they make the bailment : Which examinatin 
together with the bailment, the ſaid juſtices ſhall certify at the 


nert general gaol delivery to be holden within the limits of their 


commiſſion. 


by 


And the bat Juſtices ſhall haue power | to bind all fach by 


| recognizance as do declare any thing material to prove the of- 


fence, to appear at the next general gaol delivery to give edi. 


' dence againſt the party on his trial: And ſhall certify the ſam 


in like manner. ad | - 5 
And any juſtice offeni ing contrary to this att, ſhall on dus 
proof by enamination, be fined by the judges of affix. © 20 


But in London, Middleſex, and in other cities and towns 


corporate, juſtices may let priſoners to bail, as they might be- 


fare this act; but when they do bail, they are to take and cer- 
tify the bail and examination as is here diretted. 
VI. Requiring exceſſive Bail. 
By the declaration of rights 1 W. ſeff. 2. c. 2. exceſſive 
bail ought not to be required. a, FS 


VII. Denying bail where it ought to be granted. 
To refuſe bail where the party ought to be bailed (the 


party offering the ſame) is a miſdemeanor puniſhable not 
only by the ſuit of the party, but alfo by indictment. 2 


: Haw. 90. H. F. 97- 


VIII. Granting bail where it ought to be denied. 
* Admitting bail where it ought not, is puniſhable by the 


_ judges of aſſize by fine; or puniſhable as a negligeat eſcape 


at common law. H. P. g7. | 
If the keeper of a priſon bail any not bailable, he ſhall 
loſe his fee and office ; if another officer, he ſhall have 
three years impgiſonment, and make fine at the king's 
plealure. 3 Ed. 1. c. 15. | 5 

AT. 18 G. 2. K. and William Clarke, eſquire. He as a 
juſtice of Surry committed a man on ſuſpicion of ſtealing 
a mare, and bound over the owner to proſecute. After- 


_ wards upon examining two other perſons, he admitted the 


party to bail. The profecutor appeared at the aſſizes, and 
found a bill, that the party accuſed did not appear. And 
the court granted an information againſt the juſtice, de- 
claring' they ſhould not have bailed the man themſelves. 


Sir. 1416. 
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x of bail by writ of habeas Gorptis” 
Ir bail cannot otherwiſe be obtained; the law hath pfos 


vided a remedy in moſt cafes by the habeas corpus act 31 
L. 2. c. 2. 1 he ſubſtance of which is briefly thus: | * 


If the commitment is fbr treaſen or felany plainly and e- | 
tially expreſſed in the warrant af commitment ; alſo if any pers 


mn is committed and charged as acceſſary before the fa? to an 
2 treafon or felony, or upon fuſpicion thereofy or with ſuf+ 
dition of petty treaſon or felony, which petty treaſon or felony 


ſhall be plainly and ſpecially expreſſid in the warrant of commit» - 
ment : in ſuch caſes the perſon fall not be bailed on # writ of © 


habeas corpus; otherwiſe he may be bailed. © h 
Alſo if a _perfon is committed for treaſon or felony ſpecia 
expreſſed, yet if he ſhall in open court the firſt week of tho 
term, or firſt day of Mixe, petition to be tried, and ſhall not 
be indicted ſome time in the next term or affize after the com- 


mitment, he ſhall upon motion the laſt day of the term or aſſine, 


be bailed, unleſs it ſhall appear to the judge upon oath that the 


king's witneſſes could not be produced within ihat time, and 


diſchur get. e . 
Previous to the aforeſaid bailment, the priſoner or ſame per- 
ſon on his behalf, all demand of the officer or keeper, a true 
copy of the warrant of commitment, which he ſhall deliver in ſis 
hours, on pain of 100 l. to the party grieved for the firſt offence, 
and 200 1. and forfeiture of his office for the ſecond. "© 
Then application is to be made in writing, by the priſoner of 
any perſon for him, aite/led and ſubſcribed by twarwitneſſes who 
were preſent at the delivery thereof, to the court of chanceryy 


then if he is not tried in the ſecond term or affize, bt ſhall bt 


king's bench, common pleas, or exchequer, or if out of term 
time, to the lord chancellor or one of the judgts ; and a copy of 
the warrant of commitment ſhall be produced before them, of 


oath made that ſuch copy was denied. | 

But if any perſm hath wilfully neglected by the ſpace of tw# 
terms to apply for his znlargement, he ſhall not have a habeas 
corpus. granted in tht urs. nn 
| This being done, the lerd chancellor, or judges reſpectiveſys 
ſhall award an habeas corpus under tht ſeal of the court, on 
pain 4 500 J. te be marked in this manner, Per ſtatutum 
triceſimo primo Caroli ſecundi regis, and fined by the per- 


ſn that awards the ſame ;, and Hall be directed tothe officer „ 


tetper, returnable immediate. 


And the charges of bringing the prifentr ſhall. be aſctrtaine 
bythe judge or court that awar ded the writ, and indorſed therts- 
en, not exceeding 12 d. a me. bis Wil hg: 


bt 


* : . 4 k £ < 
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Then. the writ ſhall be ſerved on the keeper, or 72 41 the 


| gael with any of the under-officers ; and the charges ſo indor- 


d, ſhall be paid or tendered to him, and the priſoner ſhall give 
— 10 pay the charges of carrying him back if be ſhall be re, 


manded, and that he will nat make any eſcape by the way, , . 


« This. done, the officer ſhall within three days after \ſervic 
(if it is within twenty miles) return the writ, and bring the 
body, and ſhall then likewiſe certify the true cauſe af. the impri- 


ſenment; i above twenty miles and leſs than an Hundred, then © 
within ten days ; if above an hundred, then within twenty days, 


on like pain as before. 


But after the. aſſizes are proclaimed for the county where the 


priſoner is detained, he ſhall not be removed. ek. 
.- Then it ſhall appear to the ſaid lord chancellor or judges, 
that the priſoner is detained on à legal proceſs, order, or war- 
rant, out of ſome court that hath Perle of criminal mat- 
ters, or by warrant of a judge or juſtice of the peace for mat- 

ters for the which by law: he is not bailab.e y in ſuch caſe the 
priſoner ſhall not. be diſcharged. .  _ —_ | . 


\ If he ſhall be diſcharged, he ſhall thereupon enter into recog- 
nizance to appear on his trial; andthe writ, and return there- 
of, and recognizance ſhall be certified into the court where the 


, on 8 | 
But perſons charged in debt, or other action, or with pro- 
ceſs in any civil cauſe, after their diſcharge for a criminal of. 

fences ſhall be kept in cuſtody for ſuch other ſuit. © 
Aud perſons ſo ſet at large, ſhall not be recammitted for the 


harty grieved., : 


Two things I ſhall obſerve upon this ſtatute : 
1, That altho' the conſtable by his own authority 
without any warrant of commitment, may carry offenders 


fame offence, unleſs by order of court; on pain of 500 J. tothe 


to gaol, and this was the method of ſecuring priſoners, 


before there were any juſtices of the peace; yet fince 
the inſtitution of the office of juſtices of the peace, it is 
better that they be carried before a juſtice, to be ſent by 
him to gaol by warrant. of commitment; otherwiſe th 


. have a right to be bailed upon this act, whatever the of- 


; fence-may be. -. - -- „ 5 . | 
2. That the warrant of commitment-ought to ſet forth 


the cauſe ſpecially ; that is to ſay, not for treaſon or fe- 
lony in general, but treaſon for counterfeiting the hing's coin, 


or felony for ſtealing the goods of ſuch a one to ſuch a values 
| andthe f e ; that ſo the court may judge thereupon, whe- 
ther or no the offence is ſuch, for which a priſoner ought 
_ ——_— .._ . 

. „ A. Achnow- 


a he aua bail i in another mai s name.” 


57 the 21 J. 6. 26. If am per on ſhall e 
procure to be acknowledged, 17 bail in the name of any ME 


not privy to the ſame 3 be ſha 
fit of. cler. 


In the name Jos het T. 6. G. Two people; pal 5 


bail in feigned names, and becauſe there were no ſuch 
perſons, they could not be proſecuted for perſonating bai 
on this ſtatute. So the court ordered them and the at- 


torney to be ſet in the pillory, which was done accord- 


ingly. Str. 384. 


Bail taken before a judge is not within this ſtatute, : 
till it be filed of record. 1 H. H. 8 But it is with- 


in the 1 ſtatute of 4 W. c. 4. by which it is enac- 
ted, that any who ſhall perſonate 3 7 ore thoſe who' have 
authority to take bail, ſo as to make him liable to the payment 


1 any ſum of money in that ok or 1 55 a be OY 2 fe : 


my OE within clergy. ) 
Form of Bail. 


| Wen E it remembered, * on * — day of 
| | year of the'reign . 


. „„ in the = B 
% —— A. O. of —— yeomen, A. B. o eoman, 
| % B. of 4 p45 came _ John Lowes 
efquire, and Iich bom. clerk, two of his majgſiys > 5 
of the peace in and for the ſaid county, one whereof is of the 
quorum, and ſeverally acknowledged themſelves to owe ta our 
faid lord the king, that is to ſay, the ſaid A. O. 20 l. and 
the ſaid A. B. and B. B. 101. each, f reſpectively levied 


of their lands and tenements, goods a 7 chattels,' if the ſoid | 
A. O: ſhall make default in the FRO 6 the ee | 


wdorſed, ¶ or eee 
John Moore, 
Kichard Burn. 


The condition of this a is « Hebe \ ahi if . the 
within [ above] bound A. O. hail perſonally appear before 
the juſtices of our ſovereign lord the king aſſigned is keep the 
peace within the ſaid county, and likewiſe to hear and deter- 


mine divers felonies, treſpaſſes, and other miſdemeanors in 


the ſaid county committed, at the next general quarter ſeſ- 


ions of the peace [or before his \majeſty's juſtices of gaol 
| delivery, at the next dae gaol delivery] to be holden 


3 „ in 


449 
IN 


be guilty of Felony without * 


 yeoman, with the ſuſpicion whereof the ſat | 74 
ed before us the ſaid juſtices, and to do and receive what Jhall 
y the court be then and there enjoined him, and ſhall not ae- 
paart the court without licence, then the above ¶ within] writtm 
racogniæunce ſhall be void. ee 


| Weſtmorland, 


feals, &c. 


in and fir the ſaid county, then and there to anſwer 49 our 


faid ſovereign lord the king, for and concerning the felmious 


Taking and ſtealing of —— the property of A.M. ef ——, 


A. O. Hand. charg· 


Or, if the party is inpriſon, and fo abſent, Lord 


Hale ſays, this is the true form from Lambard. 


of —— befare us John Moore, eſquire, and Richard Burn, 
clerk, two of the juſtices of our ſaid lord the king, afſignel 
te keep the peace within the ſaid county, and one 95 us of the 


guorum, at Grimeſhill in the ſaid county, did come A. B. 


and B. B. of — in the ſaid county, yeoman, and took in 


ail until the next gaol delivery to be holden in the ſaid county, 


one A. O. of- - labourer, taken and detained in priſon 
for ſuſpicion of a certain felony in flealing lle property 


and took upen themſeives each of the ſaid A. B. 


ard B. B. under the penalty of 20 l. of good and lawful! mo- 
ney of Great ae fee of the S pl #4" lands and te- 
nements, of them and each of them, to the uſe of our ſaid 
lord the king, his heirs and ſucceſſors, to be levied, if the ſaid 
A. O. Hall not perſonally appear at the ſaid next gaol delivery, 
before. the juflices of our ſaid lord the king, aſſigned to deliver 


the ſaid gaol, to ſtand to right concerning the LY aforeſaid, 
s 


under aur 


according ta the law and cuſtom of England. 


But the ſeal need not be, for they are judges of 
record; only it may be barely ſubſcribed by them: or 


thus, 


Taten and achnowledged the day and 


year abovewritten, before us the 

. aboveſaid . 
. Moore, 
i. Bur No ö . 


E it remembred, that on the . 40 
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A 
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And hereupon a warrant iſſues for his deliverance,” 


thus: 


Weſtmorland. 1 O HN Moore, gur, and Richard Burn, 


| 3 clerk, two of the juſtices of and one. 
of us of the quorum, To the keeper of bis majeſiy's gaol at 
i the ſaid county, greeting. Foraſmuch as A. O. of 


— labourer, hath before us found ſufficient ſureties to 


appear before the juſiices of gaol deavery at the next general. 
gaol delivery to be holden in the ſaid county, to anſwer to ſuch 
things as ſhall be then on the behalf of our ſaid ſovereign lord 
objeted againſi him, and namely, 10 the felomoys taking of 


—— (for the ſuſpicion whereof be was taken, and commit- 
ted to your ſaid gaol) ; We conmand you on the behalf, of our 


id ſoveretgn lord, that if the ſaid A. O. do remain in your 
ſaid gaol for the ſaid cauſe, and for none other, then you for- 


bear to detain him any langer, but that you deliver him thence, 


ond ſuffer him to go at large, and that upon the pain that till 
thereon enſue. Given under our ſeals at Orton in the ſaid 


county, the day of —— in the gear - 


Lord Hale ſays, the advantage of this latter kind of bail 
is this, that it is not only a recognizance in a ſum certain, 
but alſo a real bail, and they are his keepers, and may be 
puniſhed by fine beyond. the ſum mentioned in the recog- 
nizance, if there be cauſe; and may reſeize bim if the 


doubt his eſcape, and have him committed, and ſo be diſ- 


* * 


charged of the recognizance. 
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Banks deſtroying. 


p BE ) 
> 
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1. JOVERY perverſe and malicious perſon cutting powtike. 


down and breaking up of any part of the dike 
called new Powdike in Marſbland in the county of Nor- 


fell, and the broken dike called Old field dike by Marſh- 
land in the iſle of Eh, or of any otber bank being parcel - 


of the rind and uppermoſt part of the ſaid county. of 
Marſ/hland, made for the defence and ſalvation of the ſaid 
county of Marſbland, ſhall be adjudged felony, And the 


ſeſſions may determine the ſame. 22 H. 8. c. 11. 


2. By the 6 G. 2. c. 37. If any perſon ſhall unlawfully $+z and 
and maliciouſly break down or cut down the bank of any Banka. 
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Banns deſtroying. 


tiver or any ſea bank, whereby any lands ſhall be over- 


flowed or damaged; he ſhall be guilty of felony without 


benefit of clergy. 5. 


| Piles forſecuring 3. And moreover, by the ſtatute of 10 G. 2. c. 32. 
banks. . If any, perſon ſhall unlawfully cut off, draw up, or re- 


move and carry away any piles, chalk or other materials, 
driven into the ground, and uſed for the ſecuring any 


marſh or ſea walls, or banks, in order to prevent the lands 


lying within the ſame from being overflowed and damaged; 
on complaint or information thereof made upon oath to 


any juſtice reſiding near the place, word ſhall ſum- 


mon the party complained of, or ſhall iſſue his warrant to 
apprehend and bring ſuch perſon before him; and upon 
his appearance, or negle& to appear, he ſhall proceed to 
examine the fact, and upon due proof thereof made either 


by confeſſion, or oath of one witneſs, ſhall convict the 


offender ; who ſhall thereupon forfeit 201. half to the 


informer, and half to the overſeer for the uſe of the poor, 


to be levied by diſtreſs and fale: for want of ſufficient 


' - diſtreſs, to be committed to the houſe of correction, to 


- 


be kept to hard labour for ſix months. f. 5. 


» 
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Bankrupt. 


t. 1 ORD Ck ſays, that bangue in French ſignifies the 

. ſame as menſa in Latin; and that route is a ſign or 
mark, as we ſay a cart rout is the ſign or mark where the 
cart hath gone; and that metaphorically a bankrupt, or 


. banqueroute, is taken for him, that hath waſted his eſtate, 
and removed his banque ſo as there is left but a mention 
thereof. 4 In. 277, _ „»» 


But as the firſt bankers to us came from Jah, it ſeemeth 


more probable that they brought their name along with 


them; and conſequently that the word bankrupt or bangue- 


route cometh from the Italian banco rotto, the bench being 
broken. The banker himſelf was ſo called from the benc/ 


or table which he uſed, with his name "inſcribed, and 
when he failed, his bench was broken. Which word rotto 


is what remaineth in that country of the Latin ruptus ; 
all which, both word and metaphor, we preſerve in our 
language, when we ſay that a perſon is bankrupt, or that 
ſuch a one is broken. | e 


we The 


1 © ve 


bis firſt arreſt.) 1 


record at Weſtminſter, that the debt is. juſtly 


5. ©-.%. .£ 
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ſtatutes brought together into one view, ſeemeth to be as 


ſelling, or that ſhall uſe the trade or profeſſion of a ſcrivener 


receiving other mens monies or eftates into his trufl or cuſtody, 


who ſhall (1) depart the realm; or (2) begin to keep his houſe, 


or otherwiſe to abſent himſelf”; or (3) take ſanctuary; or (4) 
ſuffer himſelf willingly to be arreſted for any debt or other thing 
not groum or due for money delivered, wares fold, or any other 


juſt or lawful cauſe or good conſideration or oſei ; or (5) 
fe link to 1 —_— or (6) Waker to ba. 
ſon; or (7) willingly or fraudulently ſhall procure himſelf to be 


arrested, or his goods to be attached or ſequeſired; or (8) de- 
part from his dwelling houſe; or (9) mate any fraudulent rant 


or conveyance of his lands or goods, to the intent or whereby his 


creditors ſhall and may be defeated or delayed for the recovery. 
of their juſt debts ; or (10) ſhall obtain any protectidn, other - 


than ſuch perſon as ſhall be lawfully Lag ant by privilege of 
parliament ; or (11) ſhall prefer to any court any petition or 


bill againſt any of his creditors, thereby endeavouring to inforce | 


them to accept leſs than their juft debts, or to procure time, ar 
longer days of payment than was given at the. time of their ori- 


ginal contracts; or (12) being arreſted for debt, ſhall lie in 
priſon two months; or (13) being arreſted for 100 I. or more, 


ſhall eſcape out of priſon, ball be adjudged a bankrupt; (and 
in the ſaid caſes of "i or lying in priſon, from the time of 


10 An. C. 15.1. 1. PE . 


Every perſen] With reſpect to perſons having privilege 
of parliament, it is enacted by the 4 G. 3. c. 33. that the 
petitioners, on affidavit in any of his N Somanyy: of 


that they verily believe that the debtor is a merchant, 
banker, broker, factor, ſcrivener, or trader, within the 
ſtatutes of bankruptcy, may ſue out a ſummons, or an 
original bill and ſummons, againſt ſuch perſon, and ſerve 
him with 2 copy thereof; and if he ſhall not, within two 


months after perſonal ſervice of ſuch ſummons, pay, ſe- 


cure, or compound for ſuch debt, or enter into bond in 
ſuch ſum and with two ſuch ſureties as any of the judges 
of that court out of which the ſummons iſſued ſhall ap- 


prove of, to pay ſuch ſum as ſhall be recovered in fuch 
action, together with ſuch coſts as ſhall be given in the 


ſame, . 


2. The deſcription of a+ bankrupt, within the ſeveral Deſcription of a | 
| bak.” 


follows: Every perſon uſing the trade of merchandize, by way - 
if bargaining, exchange, bart: 3 3 or otherwiſe, = 
groſs, or by retail, or ſeeking his trade of living by buying and 


os Co 15. ſ. 2 21 J. c. 19. ſ. 2, 15. 


due, and 


254 


fame, he ſhall be adjudged. a. bankrupt from the time of 
the ſervioe of ſuch ſummons, and the creditors may pro- 


ceed againſt him as againſt other bankrupts. Provided, 
that this ſhall not extend to any debt contracted before 
March the 8th, 4764. And provided alſo, that nothi 


Herein ſhall ſubject any perſon intitled to privilege of par- 


liament to be arreſted or impriſoned during the time of 
fuch privilege, except in caſes made felony by any of the 
—A ͤ— ö⸗in 888 

So a clergyman, if he trades, may be a bankrupt; for 
tho' by the 21 H. 8. c. 13- he is prohibited to trade, and 
his contracts in that kind are declared to be void, yet 
they are void with reſpect to bimſelf only, and he ſhall 
not take advantage of the breach of ane law, in or- 
der to avoid his being ſubject to another. Tracy Athyns, 


The d r of a freeman of London, being a married 
cuoman, if the trades ſeparately from her huſband, may be 
a bankrupt. . Athyns. 206. : Os 

An infant, under 21 years of age, cannot be a bank- 


1 


rupt. id. 146. 


An 4ri/hman, who trades and has contracted debts in 
England, and comes over here, may have a commiſſion 
iflued againſt him, at the petition of the creditors here; 
and the Iriſh creditors alſo upon the commiſſion may 
come in and prove their debts. And generally, if a per- 
fon carries on a trade in any place belonging to the crown 
of Great Britain, and comes into England; a commiſ- 
ſion may be taken out by the creditors in England. And 


there have been ſeveral inſtances, where perſons belong- 


ing to the plantations abroad, and which is their ole 
place of reſidence, yet happening to þe in England, have 
had commiſſions of bankruptcy taken out againſt them 
here. id. 82. | | 85 5 


rng the trade of merchandize] But no perſon who ſhall 


adventure any —— in the Za/t-[ndia company, and 


ſhall receive his dividend in merchandize, and ſhall ſell 


or exchange the ſame, ſhall be judged thereby a merchant 


or trader within any ſtatute for bankrupts. 13.& 14 C. 2. 


c. 24. |. 3 4. 


So alſo the members of the ion of the Engliſh 


nen company (for making cambricks and lawns), ſhall not 


upon that account only be liable to bankruptcy. 4G. 3 
Fo 37+ | : a | 
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1 2001. 5 G. 2. c. 30. , 23. 
the commiſſion ſhall be granted, make afhdavit before 4 


1556 
tali Bs bod of Boing by buying 188 fell 3 He that | 
buys only, or ſells only, is oh within Se 

Bankr. 

Alſo no farmer, grazier, or drover of cattle, fhall be 
We a bankrupt. 5 C. 2. c. 30. . 0. 

Alſo an innkeeper i? ſaid not to be'a trader within theſe 
ſtatutes. 1 Salk. 110. 

It is likewiſe held that a taylor is not within the katutes 
of bankruptcy, becauſe he gets not his living by buying 
and ſelling ; but ſhoemakers, weavers, diers, tanners, 
and bakers haye been held to be within the ſaid ſtatutes. 
Read. Bankr. _ 

Moreover ſuch farmer, if he ſhall deal in wool, hops, 
or the like, ſhall be deemed a bankrupt; otherwiſe any 
perſon by taking a farm, might avoid the ſtatutes, Alſo, 
an innkeeper, if he ſhall buy corn, and ſell the ſame again 
in quantities which are not conſumed in his houſe, may 
become a bankrupt. And in the caſe of Mayo and Archer, 


E. 8 G. A farmer who planted potatoes, but withal 


bought divers large quantities of potatoes, and fold the 
ſame again, was adjudged a bankrupt. Str. 513. 


Receiving other ment monies or ęſtates inte his truſt or euflody} . 
Bankers, brokers, and factors are within this deſcription. . 
5 G. 2. c. 30. /. 39 b 

So alſo patunbro _ as it ſeemeth ; being 8 
under the general word brokers, which includes the ſeveral 
ſpecies of brokerage. Tracy Att. 206. 

But no receiver general of any taxes granted by af . 
parliament, Thall be deemed a bankrupt. 3 2. c. 30% 


þ 40. : 
deter day ie de e adhere to abſent Hach TE hs 


a man keeps his houſe for a long time, this doth not im- by 
mediately make him a bankrupt ; but if he conceals him- 5 


ſelf within his houſe for a day or hour, to delay or defraud 


his creditors, he is a bankrupt. 1 Bac. Abr. 250. | 
3. But notwithſtanding that a perſon may have commit - por what debts a 
ted any of the aboveſaid acts of bankruptcy, yet neverthe- commitiion ſhall 


leſs no commiſſion of bankrupt ſhall be iſſued on the petition of de, and 
one or more creditors, unleſs the ſingle debt of ſuch creditor, ar done previous 


| of two or more being partners, amount to 1001, or of tw thereto. 


ſuch creditors petitioning amount to 1 zol. or of three or more 
And the creditor or creditors petitioning, ſhall babes 


maſter in Chancery (to be filed with the proper officer) of 
4 e 


| the truth of the debt, and ſhall alſo give 2091. bond to 
the lord chancellor for proving the debt as well deſorg 


the commiſſioners, as upon a trial at law, if the due if. 


ſuing of the commiſſion ſhall be conteſted, and alſo for 
proving the party a bankrupt, and further to proceed on 
ſuch commiſſion as hereafter is mentioned: and if it ſhall 
appear, that the commiſſion was taken out fraudulently, 
the lord chancellor may order ſatis faction, and may affign 
ſuch bond to the party injured. i 
4. But theſe circumſtances abovementioned being ob- 
ſerved, then the lord chancellor may on ſuch complaint 
in writing as aforeſaid, by commiſſion under the great 


him ſhall ſeem good, to be commiſſioners. 13 El. c. 5, 
-— + fe f = 2. ; | - - 5 22 8 £54 * 
Commiſſioners 4 5. Which commiſſioners before they act, ſhall admini- 
cath, ſter to each other the following oath; I A. B. do ſwear, 
. „that I will faithfully, impartially, and honeſtly, ac- 
+ cording, to the beſt of my ſkill and knowledge, execute 
<« the ſeyeral powers and truſts repoſed in me as a com- 
&< miſſioner in a commiſſion of bankrupt againſt and 
&« that without favour or affection, prejudice or malice. 

*s. 30. belpane God,” 5 C. a. c. 30, 4 5 
And they ſhall keep a memorial thereof ſigned by them, 

amongſt the proceedings. id. ſ. 444. 
Notice in the 6. Then the commiſſioners ſhall cauſe notice of the 


pzzerteof the commiſſion being iſſued to be given in the gazette, and 
commiffion bes „ . 5 5 .* * 7 
Ing iſlued. likewiſe notice in writing to be left at the bankrupt's uſual 


place of abode, or perſonal notice to be given if he is in 


a priſon. 5 G. 2. c. 39. : be | àL„„ 
Bankruptto 7 In which notice alſo ſhall be appointed a time and 
furteader. place of meeting of the commiſſioners; which meeting 

2 | ſhall be at three ſeveral times within forty-two days, the 


laſt of which ſhall be on the forty-ſecond day; within 
which time the bankrupt ſhall ſurrender himſelf, and diſ- 
cover his eſtate and effects. 5 G. 2. c. 30, f. 1, 2. 
But the lord chancellor may enlarge the time for ſuch 
ſurrender and diſcovery, not exceeding fifty days from the 


end of the-faid-forty-two days; ſo as ſuch order be made 


by him, fix days before the expiration of the forty-two. 


ttt os” { A creditor may chuſe whether he will come in un- 
come in, der the commiſſion or not: But if he chuſes to come in, 
he cannot proceed at law likewiſe for the ſame debt. 


J herefore if a creditor has the bankrupt in execution, he 
n uſt diſcharge him from the execution, before he can be 


a admitted 


— 


ſeal, appoint ſuch wiſe and honeſt diſcreet perſons as to 


affienees of the bankrupt's eſtate and e 


—-* 2 — 


admitted as à creditor under the commiſſion. And a pe- 
titioning creditor, by the very petition, hath made his 
election. Tracy Ath. 83. 1592. © ne he 
9. The firſt meeting ſhall be for _— an aſſignee or Chuſing aflig- 


: 


London ſhall be at Guildhall). - 5 G. 2. c. 30. f. 26. 


(which in . 
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10. But before aſſignees are choſen, the major part in The money 


value of the creditors may direct how and with whom the with whom to 


money to be received ſhall remain till divided: to Which be lodged. 


the affignees ſhall conform, as often as 1001. ſhall be got 
in. 5 G. 2. Th 30. 0 32. ; $5 5 | : 


* 


II. And the creditor or creditors who ſhall ſue out the Expences of the 
commiſſion 


commiſſion, ſhall proſecute the ſame at their own expence 


till affignees be choſen ; and the commiſſioners ſhall at the | 


meeting for chuſing aflignees, aſcertain ſuch'coſts, and by 
writing under their hands order the affignees to reimburſe 
the ſame, out of the firſt effects that ſhall be got in. 5 G. 
2 6.30. f 46. FOI In 46 Vie AN 


12. At the ſaid meeting for chuſing aſſignees, the com- Who ſhall vote 


miſſioners ſhall admit the proof of any creditor's debt, that for aflignees. 


lives remote from the place of meeting, by affidavit; and 
alſo permit any perſon duly authorized by letter of attor- 
ney from ſuch creditors (oath being firſt made of the due 
execution thereof, either by affidavit ſworn before a maſter 
in chancery, or before the commiſſioners viva voce; and 
in caſe of creditors reſiding in foreign parts, ſuch affidavits 
to be made before a magiſtrate where the'party ſhall be 
reſiding, and together with ſuch creditors letters of at- 
torney, to be atteſted by a notary publick) to vote in the 
choice of an aſſignee or aſſignees in the place of ſuch cre- 
ditor: And every creditor ſhall be admitted to prove his 


debt, without paying any thing for the ſame. - Arid the 


commiſſioners {hall aſſign the eſtate and effects unto ſuch 
perſon or perſons as the major part in value of the credi- 
tors, according to the debts then proved, ſhall chuſe. 3 G. 2. 
c. 30. /. 25, 26. . AGE of 


* 


But no creditor ſhall ſo vote, whoſe debt ſhall not 


amount to 101. id. /. 27. h 


13. And the commiſſioners may from time to time ap- Chuſing new 


point new aſſignees, if the major part of the creditors, aſſianees. 


whoſe debts amount to 101. ſhall think fit; and the for- 
mer aſſignees ſhall affign to them in. ten days after notice 
of ſuch choice, and of the new aſſignees acceptance there- 
of, ſignified under their hands; on pain of 200 J. to the 
creditors with full coſts. 5 C. 2. c. 30. / 30. 1 


158 


And the lord chancellor, on petition of any ereditotz, 
may order former aſſignments to be vacated, and new af. 
ſignments to be made, of the effects not received; and the 


commiſſioners ſhall cauſe notice thereof to be given in the 


two next gazettes, and that the debtors do not pay to the 
aflgnees removed. id. f. 3 % 

And the new aſſignees, on filing a ſupplemental bill, 
ſhall be intitled to the benefit of the proceedings in a ſuit 
begun in the time of the firſt aſſignees; for there is no 
privity between the bankrupt and the aſſignees, or at moſt 
but an artificial one; and it would be hard, where there 


 - have been pleadings, examinations, and the like, in a 
former ſuit, that the new aſſignees ſhould not have the 


Bankrupt not 
turrendring, to 
de apprehended, 


benefit thereof, but ſhould be obliged ta begin again, 
Stn MESS 8 2: 45 a 

14. On certificate under the hands and ſeals of the 
commiſſioners, that ſuch commiſſion is iſſued, and ſuch 
perſon proved before them to become bankrupt, any judge 


or juſtice of the peace, ſhall on application to them for 
that purpoſe made, 2 their warrant (A) for the taking 


and apprehendiog 


1. 


Bankrupt to de- 


ver up. 


ch perſon, and commit (B) him to 
the common gaol, there to remain until he be removed by 
order of the commiſſioners by their warrant. And the 
gaoler ſhall forthwith give notice to one or more of the 
commiſſioners, of ſuch perſon being in his cuſtody; 


whereupon they ſhall ſend their warrant to him to deliver 


him to the perſon who ſhall be named in the warrant, 
who ſhall convey him to the commiſſioners to be exa- 
mined. - And the commiſſioners by ſuch or any other their 
warrant, may ſeize the goods and papers of ſuch bankrupt 


which ſhall be in any priſon (neceſſary N of 


himſelf and wife, and children excepted). 5 G. 2. 4. 30. 


But if the perſon ſo apprehended ſhall, within the time 


allowed, ſubmit to be examined, and in all things con- 
form, he ſhall have the ſame benefit as if he had ſurren- | 


trad! 64-4. £30 /- 18+ + „ 
By which laſt clauſe it ſeemeth, that the bankrupt ſhall 


not be apprehended and committed, until he ſhall have 

made default in not ſurrendering and making diſcovery, | 

after due notice as aforeſaid,  _ | 
15. The bankrupt, after aſſignees ſhall be appointed, 


ſhall deliver up to them on oath (to be adminiſtered by 
a maſter in chancery, or juſtice of the peace) all, his books 
of account, papers, and writings not ſeized by the meſ- 
ſenger of the commiſſion, and not before dclivered up, 


— 3 
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5 G. 2. c. 30. 
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and then in his power, and diſeover ſuch as are in the e 
power of others; and being not in cuſtody, ſhall at all 
times attend the aſſignees, on reaſonable notice given to 
him in mop or left for him at his place of 1 
order to aſſiſt in making out the account of his eſtate. 


16. And 140 SR having ſurrendred, ſhall at all Bankrupt to be 
ſeaſonable times, before expiration of ſorty-two days, at liberty to in- 
or further term, be at liberty to inſpect his papers, „ 
preſence of the aſſignees, or ſome. perſon appointed by 
them, and to bring with him for his aſſiſtance any perſons 
not exceeding two at a time, and to make extracts from 
thence, the better to enable him to diſcover his effects. 
TTT 0 

17. And in order thereto, he ſhall be free from atreſt all bo egg 
or impriſonment of his creditors, in coming to ſurrender, 
and from his ſurrender, for the ſaid ber redn or fur- 
ther term; provided he was not in cuſtody)at the time f 
ſurrender. And if he be arreſted for debtor on an eſcape 
warrant, coming to ſutrender, or after ſurrender within 
the ſaid term; then, on producing the notice under the 
hands of the commiſſioners or aſſignees, to the officer who 
ſhall arreſt him, and making it appear to ſuch officer that 
ſuch notice-is ſigned by them, aud giving the officer a copy 
thereof, he ſhall be immediately diſcharged: And if any 
officer ſhall in ſuch caſe detain him, he ſhall forfeit to him 
for his own uſe 51, a day, by action of debt, with full. 
colts. id. : 1 V 

18. And if the bankrupt be in priſon or cuſtody at the Bankrupt in p- 
time of iſſuing the commiſſion, and is willing to ſurrender ſon when the 
and be examined, and can be brought before the commiſ- gg un is 
ſioners and creditors, the expence thereof ſhall be paid out 
of his eſtate: But if he is in execution, or cannot be 
brought before the commiſſioners, then they ſhall attend 
him in priſon ; and the affignees may appoint a perſon to 
attend him in priſon, and to produce to him his books 
and papers, in order to prepare his laſt diſcovery and exa- 
mination; a copy whereof the aſſignees ſhall apply for, 
and the bankrupt ſhall deliver to them, ten days before 
ſuch laſt examination. 5 G. 2. c. 30. f 65. 

19. And the commiſſioners may examine him (on oath, g. Ahtupt to be 
21 f. c. 19. f. 9.) as well by word of mouth, as on interro- examined. - 
gatories in writing, touching his trade, dealings, eſtate, and | 
effects; and take down in writing his anſwer to verbal 
examinations; which he ſhall fign: And if he ſhall refuſe. 
to anſwer, er nat anſwer fully all lawful queſtions, or 

* . | '  refule 
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ſued. Str. 880. 


rant commit him to priſon without bail, fl be. hall ſubmit 
o and gn the ae which 


warrant ſhal 
17. e 


As well by word of mouth, as on interrogatories in writing] 


M. 4 G. 2. K. and Solomon Nathan. The defendant was 


committed by the commiſſioners, who in their warrant 
recite, that he had been examined before them upon his 
oath, upon which examination he had notoriouſly preya- 
ricated; they therefore commit him without bail or main- 
prize, until he ſhall make a full and true diſcloſure and 
diſcovery of his eſtate and effects, or be otherwiſe deliver- 


ed by due courſe of law. Upon a habeas corpus it was 


moved, that the defendant might be diſcharged. One 


reaſon whereof was becauſe the ſtatute requires, that there 


Mall be interrogatories Exhibited for his examination, that 
ſo he may have time to conſider of his anſwer, and it can 
then appear to the court, whether he is bound to anſwer : 
perhaps this prevarication might be in a matter they had 
no power to inquire into. And by the court; Interro- 


| gatories are a term known in Jaw, and import that the 


queſtions are put in writing. And they ſaid that Holt 
Ch. J. held, that the bankrupt ought to have a copy, and 


time to conſider of his anſwer. Str. 880, 


Or not anſwer fully] In the aforeſaid caſe of X. and Solh- 
mon Nathan, another objection againſt the commitment 
was, that they commit him, becauſe upon his examination 
he had notoriouſly prevaricated; this being too leoſe an ex- 
preſſion, for he might prevaricate, and yet give a full an- 
ſwer at laſt. And by the court; Where theſe ſpecial au- 
thorities are 7 ihe words of the act ought to be pur- 
The commiſſioners» may by warrant commit him] H. 1 G. 
3 K. and Perrot. The: defendant being brought up by 
abeas corpus, appeared upon: the return to have been 


committed, „ until ſuch time as he ſhall ſubmit himſelf 


« to the ſaid commiſſioners or the major part of them, 
„ and full anſwer make to their ſatisfaction, to the que- 
6 ſtion ſo put by them to him as aforeſaid.” Which 

ueſtion was ſpecified in the warrant to have been, that 
| re did admit there was a deficiency of 13, 51 gl. he ſhould 
give a true and particular account what was become of it, 


and how he had diſpoſed thereof. His aniwer was, that 


on goods fold the laſt year he had Joſt upwards of en 1 
2 | | N a 


ſpecify ſuch queſtions. + 5 G. 2. C, 30. . 16 
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adjudged ill for the ſame reaſon. id. 8 51. 
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that by moutnings he had loſt upwatds of 1,000 I. aud 
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that for 9 or. 10 years (he was ſorry to ſay it) he had been * 


extremely -Extravagant, and ſpent large ſums of money. 


Which anſwer not being ſatisfactory to the commiſſion. 


ers, they committ ed hi m as aforeſaid.” An den ow the 
court, judging the anſwer to be very inſufficient and un- 


ſatisfactory, ordered him to be remanded. ' Afterwards, 


he was brought up again, and it appeared that he had 
given a further anſwer, and particularized a woman up- 


on whom he had ſpent 5, obo l. from December 1758 
to December 17 50, and particalarized the times of ſend- 
ing and giving it to her; but that no other perſon was 


| privy to this, and that the woman ' (whoſe name was 
Sarah Powell, otherwiſe Taylor,) is dead, as he has 


heard? with ſeveral other improbable circumſtances. It 
was urged, that now having given a full anſwer, he 
ought to be diſcharged ; that it is not material, in the 
preſent reſpect, whether his anſwer be true or falſe, 
or whether his conduct was prudent or imprudent; and 
if he be not now diſcharge), he muſt be impriſoned 
for life. But the court ſtill held the anſwer to be in- 


compleat and unſatisfactory, and again ordered him to 


be remanded. [And this man was afterwards convicted 
and executed, for conceal: 
Mansfield, 1122, 1215. 


o g 1 


Till he ſpall ſubmit to them, and full anſwer male] In the 
aforeſaid caſe of Solomon Nathan, the commitment was, 


1 til he ſhall make a full and true dijcloſure and diſcovery of 
bis eſtate and effects, or be otherwiſe delivered by due e 


law. And by the court; This commitment not parining, 


the words of the ſtatute, the priſoner muſt be di 


I 


harged, 
Sr. 880. ay 


M. 8 M. Bracy's caſe, A commitment until he ſhould. 


conform himſelf to their authority, was adjudged ill, becauſe 
too general; ſince they have authority in other matters 
beſides that: and it is beſt in the like caſes, ſtrictly to 
pur fue the Gatute, © I., N. , 2 

Another commitment till diſcharged by due courſe of law, 


But if on an habeas corpus there appear inſufficiency in 


the warrant of commitment, the judge nevertheleſs ſhall 
commit him to the ſame priſon, to remain as aforeſaid, - 


unleſs it be made appear that he hath fully anſwered all 


ng his effects.]  Burtrow.. 


n 


lawful queſtions, or unleſs it appear that he had ſufficient _ 


reaſon for not ſigning. 5 G. 2. c. 30. / 18. 


Vol. I. M And 
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162 ö Bankrupt. 
5 And if the gaoler ſhall ſuffer him to eſcape, or to g0 
without the walls or doors of the priſon; he ſhall, on 
conviction by indictment or information, forfeit 500 J. to 

the creditors, id, | Cr ECD the 

Alſo, the gaoler ſhall, on requeſt of any creditor who 

ſhall have proved his debt, and producing a certificate 

thereof under the hands of the commiſſioners, produce 

and ſhew him to ſuch creditor ; on pain of 100 J. to the 

1 creditors by action of debt. id. /. 19. Ke 

| Yankrupt not 20. And by the ſaid ſtatute it is enacted, that if he ſhall 
— wy not within the ſaid time ſurrender himſelf to the commiſ- 
lony. fioners, and ſign ſuch ſurrender, and alſo ſubmit to be 
5 examined from time to time on oath, and in all things 
conform to the ſtatutes concerning bankrupts, and alſo 
on his examination fully diſcover all his eſtate, and how 
diſpoſed of, except what hath been bona fide diſpoſed of 
in the way of his trade and dealings, and except what 
hath been laid out in the ordinary expence of his family, 
and alſo deliver up to them all his effects (except the ne- 
ceſſary wearing apparel of himſelf, and wife, and chil- 
dren); then in caſe of any default and wilful omiſſion in 
not ſurrendring and ſubmitting to be examined, or in 
caſe he ſhall remove, conceal, or embezzle any part of 


his eſtate to the value of 20 l. or any books of account, 


ol or writings relating thereto, with intent to defraud his 

N creditors, and being thereof convicted by indictment or 
information, he ſhall be guilty of felony without benefit 
of clergy, and his eſtate ſhall be divided among his cre- 
„„ 

And by the 20 G. 2. c. 52. All offences by bankrupts 
made felony by the ſeveral acts concerning bankruptcy, 
. are excepted out of the general pardon, , 
Other perſons 21. And every perſon who ſhall accept any truſt, or 
concealing u conceal any eſtate of the bankrupt, and {hall not in forty- 
| two days after whe the commiſſion, and notice there- 
bk in the gazette, diſcover the ſame in writing to one or 
more commiſſioners or aſſignees, and ſubmit himſelf to be 


examined; ſhall forfeit to the creditors 100 l. and double 


value of the eſtate concealed, by action of debt with full 
coſts. | 5 G. 2. c. 30. . 21. | 
Bavkrupt's wife 22. Allo the commiſſioners may examine on oath the 
5 ray ee bankrupt's wife, like as other perſons. 21. J. c. 19. 
2 „ = © +66 5 Fe, 
3 23. As alſo they may examine in like manner every 
— ther other perſon, duly ſummoned before, or preſent at their 


meeting, tourking the perſon, trade, dealings, * 


— 


\ V 8 83 | 
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effects of the bankrupt, and. any acts of bankruptcy by __ 
him committed; and may take dd n in writing the än- 
ſwers to verbal examinations, which the party ſhall ſign: 
And if any of them ſhall refuſe to anſwer, or not Inſwer 
fully all lawful queſtions, or refuſe to ſign the ſame, the 
commiſſioners may by warrant. commit him to priſon 
without bail, till he ſhall ſubmit, to them, and full an- 
ſwer make, and ſign the fame; in like manner as is ſaid 
before in ſection the 19th concerning the bankrupt him- 
tell. 5 G4 2-6. % % FOI: ET Ws 
24. The ſaid commiſſioners ſhall have power by their Bankrupt's | 
diſcretions to take ſuch order with the lands of ſuch bank-'***t te be dif- 
rupt; as well copy or cuſtomary hold as freehold, which or otherwiſe, 
he had in his own right before he became a bankrupt; or 
which he purchaſed jointly with his wife or child to the 
only uſe of ſuch bankrupt, or for ſuch uſe or intereſt as 
he may lawfully part with; or with any perſon of truſt ts 
any ſecret uſe of ſuch bankrupt ; and alſo with all his 
money, goods, chattels, wares, merchandizes, and debts; 
and cauſe all the ſame to be ſearched and appraiſed to the 
beſt value they may; and the ſame to be ſold by deed in- 
dented, and inrolled in a court of record; or otherwiſe 
ordered for payment of the creditors. 13 El. c. 7. ſ. 2. 
25. And if any lands or goods ſhall deſcend or come to Bankrupt's fu- 
the bankrupt afterwards, before the debts be fully paid; * fates 
the ſame ſhall be diſpoſed of in like manner. 13 El. c. 7. 
f 206. But this ſhall not extend to lands aſſured by ſuch Lands fold bona 
perſon before he becomes bankrupt, provided tlie aſſur- fle. 
ance be made bona fide, and not to his on uſe only, or 
of his heirs ; and that the party to whoſe uſe they are aſ- 
ſured, be not privy to. the fraudulent purpoſe of the bank- 
rupt to deceive his creditors. '13 El. c. 7. J 12. | 
27. Alſo the commiſſioners may by deed indented; and xraate tall. 
inrolled at Veſtminſter in fix months, ſell the bankrupt's : 
eſtate in tail, whereof no reverſion or remaitider is in the 
king or of the king's gift; which ſale ſhall be good 
againſt all perſons, whom the bankrupt by common 
. or otherwiſe; might cut off. 21 F. c. 19. 
12. ; | ' 5 "(ha RY F 
28. Allo, if the bankrupt hath conveyed any eſtate, on pq... more- 
condition, or power of redemption, at a day to come, by gaged, 
payment of money, or otherwiſe; the commiſſioners be- 
fore the time of the performance of ſuch condition, may 
appoint under their hands and ſeals any perſon to make 
tender of payment of money; or other performance, as 
OY I fully 


* 


— 


poſed of by ſale, 


FR Kankrupt. by 


164 . 
IS fall the bankrupt might have dene; and may. diſſ poſe 


e eſtate: redeemed for. the uſe: of the Lege, as 
fully as uny other eſtate of the bankrupt. 7. 6. 19. 


/ 4 1 

2 ow : 2 — Petfons outehifing: copyhold or is Jands 
nn. ſhall pay fine to the lord of the manor, who 1 of Wee. 

upon admit them. 13 El. c. 7. ſ. 4. 
In order to ſave the expence of two Als; it WAS re- 
._ commended by the lord chancellor Hardwicke in ſuch 
caſe, to leave out the copyhold eſtate in the aſſignment; 
and then the commiſſioners, when they can meet with a 
purchaſer, may earn to him in the firſt inſtance, Tr 7 

; "M4596, *- 

Effects which he 30. Effects which a bagkrops bath as executor only, 
2 as execu- ſhall not be applied to the uſe of the creditors; but ſhall 
r. 


101. | 
| + Commiſſioners ad others bi warrant under their 
e 1 and ſeals, may break open the bankrupt's houſes, 
doors. doors, trunks, and cheſts, where he or any of his goods 
ſhall be reputed to be, and ſeize upon and order his body 
and goods as before is ſaid. 21 F. c. 19. J. 8. 
6‚½VL | FE IE bankrupt ſhall convey to any of hig children, 
r=" tu or other perſon, any lands or goods, or transfer his debts 


ing. into other men's names, except the ſame be conveyed or 


transferred on marriage of any of his children, or for 


ſome valuable conſideration; the ſame may be diſpoſed of 5 


in like manner. 1 J. c. 15. , 5. 
| | And if the bankrupt ſhall on his examination be found 
; fraudulently to have conveyed his lands, goods, or eſtate, 
to the value of 20 J. to defraud his creditors, and ſhall not 
- diſcover the ſame, and (if it lie in his power) deliver. the 
ſame to the commiſſioners ; or if he cannot make it appear 
to the commiſſioners,” that he hath ſuſtained ſome caſual 
. loſs whereby he is diſabled to pay what he oweth ; he ſhall, 
on convidtion upon indictment at the aſſizes or ſeſſions, 
be ſet on the pillory in ſome publick place for two hours, 
and have one of his ears nailed to the Pavers and cut 

| off. 2 g, 


; Bankrupt com- 33- And if any bankrupt, after iſſuing the eee | 


pounding with Thall compound with the perſon ſuing out the ſame, for 


the 3 ſuing more than bis proportion with the reſt of the creditors ; 
ut the c m- 


3 ſuch commiflion may be ſuperſeded, and the lord chan- 
f cellor may award to any creditor petitioning another com- 


.- miſſion, and the perſon ſo compounding ſhall loſe his 
whole debt, and deliver up to the new commiſſioners - 


go according to the direction of the teſtator. Tach Att. 


ws 


be impeached, unleſs the commiſſion be ſued out in 44 


4a — 


he ſhall Rot” fs N 5 2 2 5 the other r creditors 


5 E. 2. c. 30. % 24. 2 

34. If a debtor to a bankrupt pays binn voluntarily, he Debtor paying to 
muſt pay it over again, but it is otherwiſe, if he pays him " Oy 
by compulſion of law. Read. Bankr. 

. But no real creditor of the bankrupt ſhall be liable Money received 
to refund to the aſſignees, any money which before the of a bankrupt. 
ſuing forth the commiſſion was in courſe of trade received OD 
by him of the bankrupt before he had knowledge of the 


perſon's becoming a bankrupt,” or BIR, lnfolyent.... 19 


G. 2. c. 19. / 1. 


36. And no purchaſer for valuable conlijeratitth ſhall Purchaſer _ to 
e impea 


aſter five ond 


years after the perſon ſhall become "Gagkrupt. 21 J. e. 


19. . A 
If the bankrupt, at this te he ſhall become Bank Bankrupts con- 


11 ſhall by conſent of the true owner, have in his poſ- veying their 


ſeſſion and diſpoſition any goods whereof he ſhall be re- ing nen. 

puted owner, and take upon him the ſale or diſpoſition 5 

thereof as owner; the commiſſioners may diſpoſe of the 

fame, as fully as any other part of the bankrupt 8 eſtate, 

21 F. #. 19; 
ge If „ of the bankrupt be extended after he nu gue to the 

is become bankrupt, by any perſon under pretence of his mg. 

being an accountant or indebted to the king; the com- 

miſſioners may examine on oath, whether the ſaid debt . 

were due to ſuch debtor or accountant, on any contract 

originally made between ſuch accountant and the bank- 

rupt; and if it was made with any other perſon than the 

ſaid accountant, or for the uſe of any other perſon, the 

commiſſioners proceedings ſhall be available againſt the 

ſaid extent. 21 . % ie ieee 5 i 
Otherwiſe, an extent o the crown is available againſt . 

2 commiſſion of bankruptcy; the crown not being with- | 

in the ſtatutes of bankrupts. Tracy Att. 262. | ; 

The commiſſioners or aſſignees may ſtate accounts zt one's 

between the bankrupt and his debtors or creditors, and ſet ACA *: 

one debt againſt another, and the balance only ſhall be 

paid on either ſide. 5 G. 2. c 30. . 28. | 
40. Alfo the aſſignees with conſent of the major part May refer to 

in value of the creditors preſent at a meeting 7 to ee a0 


notice to be given in the gazette, may ſubmit diſputes re 


lating to the bankrupt's eſtate to arbitration ; and may, 
compound for, debts owing to che bankrupt, 1 G. pe, 


Gs "Fe 45 vw 35. 


. 
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Joint rraders. 


41. Creditors of à joint eſtate, where there are no ſe. 
parate creditors, may exhauſt bath the joint and ſepariie 

eſtate; but where there are both joint and ſeparate credj- 

tors, the joint creditors (as they gave credit to the joint 

ceſtate) ſhall: have firſt their demand on the joint eſtate, 

And the ſeparate creditors (as they give credit to the ſe. 
poarate eſtate) ſhall have firſt their demand on the ſeparate 

eſtate: But if there be a ſurplus of the ſeparate: eſtate, 

the joint creditors are intitled to it; for a'bankrupt haz 

no right to any thing, till they are fully ſatisfied. But 

for the ſaving of expences, where there is a joint com- 

"miſſion depending, it ſeemeth -beſt for the ſeparate ctedi- 

tors not to take out a ſeparate commiſſion, but to app] 

to the court for an order to be admitted to come in ank 
prove their debis under the joint commiſhon: * Tracy 4th, 

SY 38 224, © 5 FC ͤ 

Reward for | 42. Every perſon who ſhall, after the time of ſurren- 
Wſeovering. der, voluntarily make diſcovery to the commiſſioners or 
- -:% affignees, of any part of the bankrupt's eſtate, not beſort 
come to the knowledge of the aſſignees, ſhall have 54. 
per cent. and ſuch farther' reward as the aſſignees and the 
major part of the creditors in value, preſent at any meet- 

Ing, Wer think fit- 5 C. 2. e. 30. 10. 

Perſons having. 4 3, Creditors having ſecurity by judgment, ſtatute, 
pop tacky 09 recognizance, ſpecialty with penalty or without; or other 
„ „ „ ſerurity, or having no ſecurity, or having made attach- 
ments in Londen, or elſewhere by any cuſtom, of the 
goods of ſuch bankrupt, whereof there is no execution 
br extentiferved and executed upon the lands, goods, ot 
eſtate of ſuch barkrupt before he ſhall beeome bankrupt, 
all not be relieved for more than a rateable part with 
the other 'creditors, notwithſtanding any penalty or 
greater ſum contained in ſuch ſecurity. 21 J. c. 19. 
Securities for - 44+ Perſons' taking ſecurities payable at a future day, 
money not for gods delivered to perſons who ſhall become bank- 
Lecome e. rupts before the time of payment, ſhall-be admitted to 


. prove their ſecurities, and receive their proportion, de- 
ducting intereſt fiom the time of payment to the time it 
would have. become due. 7 G. c. 31. .. 1, 2 

8 45. The obligee in any bottom- tee, or reſpondentia 


bond, and the aſſured in a policy of inſurance, ſhall be 
admitted to claim; and after the loſs or contingency, ta 
prove the debt thereon, in like manner as if the ſame had 
happened before iſſuing the commiſſion. - 19 G. 2. c. 32. 
"es 8 ES F Ah | ; 46. 


oY 


$04 * Thy 1 
The 
13 


' Bankrupt, 267 
46. The woe 16 may chuſe whether he will come Mortgagee. 
in as a creditor, Read. Bankr, '- +4 | ne 
47. A landlord may diſtrain for his rent upon a bank- Landlord for hi 
rupt's goods, either before or after the aſſignment ; but if . 
he neglects to do it, and ſuffers them to be removed, ge 
can only come in upon an average with the reſt of the 
creditors, But if the goods remain on the premiſſes, he 
may diſtrain them, even afier the meſſenger is in poſſeſ- 
ſion, or after ſale by the aſſignees. And he is not re- 
ſtricted to one year only, as in the caſe of executions, 
but may diſtrain for his whole arrear. Tracy 4th. 102, 3. 

48. An apprentice, for money to be refunded given Apprentice. 
with him on his binding, ſhall come in only amongſt the 
reſt of the creditors pro rata. Tracy Atk. 149. 

49. Where debts carry intereft, the ſame ſhall be con- Int re how to- 
tinued down to the date of the commiſſion ; but note- >< fes. 
| creditors have no right to prove intereſt upon them, un- 
leſs it is expreſſed in the body of the nates. Even at law, 
where notes are for value received, and intereſt is nat ex- 
preſſed, the jury do not give the plaintiff, in an action 
upon the notes, intereſt for them, but by way of dama- 
ges only: and commiſſioners of bankrupts cannot award 
damages. Tracy , ] 3 1 x 

50, Aſſignees ſhall not be anſwerable for loſſes occa- Affgnees how 
ſioned by their own neceſſary acts; but if an aſſignee far anſwverable 
truſts a perſon with the payment of money, who fails, for lei. 
and the money is loſt, ſuch aſſignee ſhall be anſwerable over 
to the creditors, unleſs he conſulted the body of the cre» 
ditors in the appointment of ſuch agent. Tracy Atk. 87. 

51. An affignee, who is an officer of the court, and an Aaggnee cannot 
officer of the commiſſion, ſhall not be-allowed to ſtop a retain for money 
perſon's ſhare in tne dividend, on account of his own due to himſelf, 
private debt, which is owing to him from that perſon : 
he hath his remedy at law, and ought not to intermix 
his own private affairs with the commiſſion, to which he 
is only a truſtee, Tracy Ath. 90. | 5 

52. If any perſon ſhall ſwear that any ſum is due to gwearing to 8 
him from the bankrupt, which is not due, or more than falſe debt. 
is due; he ſhall ſuffer as in caſes of perjury, and moreover 
forfeit double to the creditors. 5 G. 2. c. 30. .. 29. | 

53. The aflignees ſhall keep books of account of all amqgnees ts 
ſums and effects received; which every creditor who hath keep books» 
proved his debt may inſpect at all ſeaſonable times. 5 G. - 
2..6 30. + 3%. 5 „ 

54. The aſſignees ſhall, after four months, and with- Firm dividend. - 
in twelve months after * commiſſion, cauſe t 


* 


Allowance to 


the bankrupt. 


wes 


Certificate and 


of, 


7 ” 
i 4 
26 ankrupt. * 8 « | 


leaft twenty-one days notice to be given in the gazette, 
of the time and place the commiſſioners and affignees in- 


tend to meet to make a dividend; at which time, the 


creditors who have not before proved their debts may 


prove them: and the aſſignees ſhall produce fair ac- 


counts, and be ſworn to them before the commiſſioners, 
if required by the creditors ;} and they ſhall be allowed 
therein all reaſonable expences. And the commiſ- 
fioners may then order, under their hands, a diſtribu- 
tion (to every creditor a portion ratelike, according to 
the quantity of his debts, 13 El. c. 7. f. 2.); which 


order ſhall contain the time and place of making it, 
and the total of the debts proved, and of the money in 
the hands of the aſſignees, and how much in the pound 


ſhall be then diſtributed 3; one part of which order ſhall 


de filed among the proceedings under the commiſſion, 
and each of the aſſignees ſhall have a duplicate thereof. 


And the affignees ſhall take receipts for the ſame, 
2 a book to be kept for that purpoſe. 5 G. 2. c. 30. 
fe 33. Bot | e „ 


55. The bankrupt ſurrendring and conforming, ſhall 


be allowed 5 1: per cent. if after ſuch allowance, the neat 


produce of his eſtate will pay 105. in the pound; ſoa 
the ſaid 51. per cent. amount not to above 2001. - 

And if the neat produce will pay 12s. 64. in the 
pound; he ſhall: be allowed 71. 10 8. per cent. ſo as it 


amount not to above 250 1. 5 


And if it will pay 15 s. in the pound, he ſhall be al- 


lowed 10 J. per cent. ſo as it exceed not 300 l. c 
If the heat produce will not pay 10 f. in the pound, the 
bankrupt ſhall be allowed ſo much as the aſſignees and 


commiſſioners ſhall think fit, not exceeding 3 l. per cent. 
JC e 5 
But the ſame ſhall not be paid to the bankrupt, till a 


final dividend ſhould be made; becauſe until that time, 
creditors may ſtill come in to prove debts. Tracy Alb. 
206; > | Fry al 


56. But no diſcovery on oath ſhall intitle the bankrupt 


allowance there- to the ſaid allowance, unleſs the commiſſioners ſhall, un- 
der their hands and ſeals, certify to the lord chancellor, 
that he hath made a full diſcovery of his eſtate, and in all 
things conformed to himſelf; and that there doth not ap- 
pear to them any reaſon to doubt of the truth of ſuch diſ- 
covery, or that the fame is not a full diſcovery; and un- 
leſs four parts in five in number and value of the cre- 
ditors, who ſhall be creditors for not leſs than ed 3 
JFF! IRS 
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till they have 


* 
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who have proved their dehts, or ſome perſon by them an- 
thorized thereto, ſhall ſign ſuch. certificate, and teſtify 
their conſent to ſuch allowance and certificate, and to the 


bankrupt's diſcharge, to be alſo certified by the commiſ- 


ſioners; but the commiſſioners ſhall not cerfify the ſame, 


* 


- 


the,perſon by t 


be ſufficient evidence in ſuch, caſe, of ſuch power, 24 G. 
2. c. 57. J 10.) which ſaid affidavit, together with ſuch 
power to ſign, ſhall be laid before the lord chancellor 
with the certificate in order for allowing the ſame z and 
unleſs the bankrupt make oath, that the certificate and 
conſent of the creditors were obtained fairly and without 
fraud; and unleſs the certificate ſhall, after ſuch oath, be 
allowed and confirmed by the lord chancellor, or two of 
the judges to whom he ſhall refer it: and any of the cre- 
ditors ball be allowed to be heard againſt making the 
certificate, and againſt the confirmation of it: nor ſhall 
any commiſſioner ſign the certificate, till after four parts 
in five in number and value of the creditors fhall have 


ſigned it. 5 . ., M . annyert nn ern 
And every ſecurity given to the uſe of any creditor, to 
induce him to ſign ſuch allowance or certificate, ſhall be 
void. BI 1.) PO TT EO OT gy | Os 
Moreover, no bankrupt ſhall be intitled to ſuch allow- 
ance, who hath upon marriage of any child gives. above 
1001. unleſs he prove by his books, or. upon his-oath, that 
he had remaining at the time ſufficient to pay his debts; 
or who hath loſt in one day the value of 5 l. or in the 


whole the value of 100 l. in 12 months next before his be- 


coming bankrupt, at cards, dice, tables, tennis, bowls, 


billiards, ſhovelboard, cockfighting, horſe- races, dog- 


matches, foot · races, or other paſtime or game, or in bear- 
ing a part in the ſtakes, or by betting ; or hath within one. 
year before he became a bankrupt loſt oo l. by contracts 
for the ſtock of any company, or publick funds, where the 
contract was not to be performed within a week, or where the 


ſtock was not actually transferred. 5 G. 2. c. 30. 12. 


And moreover, by 24 G. 2. c. 57. When any perſon; 
ſhall fraudulently ſwear, before the major part of the com- 


miſſioners, or by afſidavit exhibited to them, that a ſum 


of money is due to him from the bankrupt, which ſhall 


in fact not he really owing z and ſnall, in reſpect of ſuch 


fictitious debt, ſign the certificate for ſuch baukrupt's di- 


1 g 


progh by affidavit of ſuch creditors, or of 
em reſpectively authorized, ſigning the 
faid certificate, and of the power by which any perſon is 
ſo authorized (and the letter of attorney of a ereditor re- 
{ding in foreign parts, atteſted by a notary publick, hal! 


* 


charge; | 


ih charge; in ſuch caſe, unleſs the e, ſhall, before 
the major part of the commiſſioners have ſigned the certi. 
ficate, by writing ſigned by him and delivered to one os 
more of the commiſſioners or aſſignees, diſcloſe the fraud 
and object to the reality of ſuch debt, the certificate ſhal) 
be void, and the bankrupt ſhall not be intitled to his dif. 
charge or allowance. /.'g. | Rn 
Bankrvpt's duty 57. The bankrupt, after allowance of the certificate, 
after allowance. ſhall attend on notice in writing from the aſſignees, to 
ſettle accounts, and ſhall have 2s. 6d. a day allowed for 
attendance z and if he ſhall neglect or refuſe, he ſhall, 
on oath made by the aſſignees before the commiſſioners, 
be apprehended and committed to cloſe gaol, by warrant 
of the ſaid commiſſioners, till he conform. 5 G. 2. c. 30, 
J 36- F 1 
commiſſoners: 58. To prevent expences, no money ſhall be paid out 
pay. of the effects for eating or drinking of the commiſſioners, 
| or of any other perfon ; nor ſhall the commiſſioners have 
above 20 s. each for each meeting; nor any ſchedule be 
annexed to the deed of aſſignment: Commiſſioners acting 
contrary hereto, ſhall be diſabled for ever to act as ſuch. 
| C“ 30. /. $2 © 8 8 : 
Half fees on re- 59. If by the death of commiſſioners, or otherwiſe, it 
newing the com- be neceſſary to renew the commiſſion, half fees only ſhall 
88 88 be paid. 5 G. 2. c. 30. / 45. | 
Attorney's bill, 50. All bills of fees or diſburſements demanded by any 
| ſolicitor, clerk, or attorney, ſhall be ſettled and certified 


by a maſter in chancery, who ſhall have for the ſame 20s. 


5 G. 2. c. 30. |. 46. . ; 
Bankrnpt dying, 61. Bankrupt dying before diſtribution, ſhall not hin- 
8 der the diſtribution. 1 2 . „ | 
And if the certificate be allowed in the life-time of the 
bankrupt, it is good, tho! it be not confirmed by the lord 
chancellor till after his death : for the operative force of 
it ariſes from the conſent of the creditors; and when con- 


firmed, it hath its effect from the beginning. Tracy 


Ath. 77. 


And the allowance to the bankrupt, being ate in- 


tereſt, ſhall go to his executor. Tracy Ath. 208. 


tice to be inſerted in the gazette of the time and place the 


* 


Second dividend, 62. In 18 months after ifſuing the commiſſion, the af- 
/ 5 ſignees ſhall make a ſecond dividend, and ſhall cauſe no- 


commiſſioners intend to meet to make a ſecond diftribu- 
tion, and for the creditors who have not proved their 
debts to come and prove them: And at ſuch meeting, 
the aſſignees ſhall produce their account on oath, and 
what is in their hands ſhall by order of the cage ie 


Bankrupt, | 


be forthwith divided, Which ſecond dividend ſhall be 


final, unleſs a ſuit in law or equity be depending, or part 
of the eſtate ſtanding out that cannot have been diſpoſed 
of, or that the major part of the creditors ſhall not have 


agreed to be ſold, or unleſs ſome other or future eſtate of 


the bankrupt ſhall come to the aſſignees; which they ſhall, 
as ſoon as may be, convert into money, and in two 


months diſtribute the ſame in like manner. 5G. 2. c. 30. 


T ſuit in equity ſhall be commenced by the aſ- 


ſignees, without conſent of the major part in value of the 
creditors, who ſhall be preſent at a meeting of the creditors 
rſuant to notice in the gazette. id. ſ. 38. 


reaſon that judgment was obtained before the certificate 


| was allowed and confirmed; any judge of the court, on 


producing the certificate, may order him to be diſcharged 
without fee, 5 G. 2. c. 30. ,. 13. . 

And if the bankrupt's eſtate will pay 15 8. in the pound, 
he ſhall be diſcharged from all debts by him owing at 
the time he became bankrupt: And if he ſhall be arreſted. 
or proſecuted for any debt due before ſuch time, he ſhall 


be diſcharged on common bail, and may plead in general, 


that the cauſe of action did accrue before he became bank- 
rupt, and may give this act, and the ſpecial matter in 
evidence ; and the certificate of his conforming, and al- 
lowance thereof, ſhall be ſufficient evidence of the tra- 
ding, bankruptcy, commiſſion, and other Re 2 
a 


| tedent to the obtaining the certificate; and a verdi 


paſs for the defendant, unleſs the plaintiff can prove'that 
the certificate was obtained fraudulently, or can make ap- 
pear a concealment by the bankrupt to the value of 101. 


And if the plaintiff is caſt, the defendant ſhall have full 


coſts⸗ 2 n | 
But if any commiſſon of bankruptcy ſhall iſſue againſt 
any perſon who ſhall have been diſcharged by this act, or 
ſhall have compounded with his creditors, or delivered to 
them his eſtate, and been releaſed by them, or been diſ- 


charged by an act of infolvency, then the body only of 


ſuch perſon conforming ſhall be free from arreſt and im 


priſonment, but his future eſtate ſhall remain liable to his 


creditors- (his tools of trade, neceſſary houſehold goods 


and furniture, and necefſary wearing apparel of himſelf. 


and wife and children. only excepted), unleſs the eſtate 
of ſuch perſon ſhall produce clear of all charges 15 ;. in 
the pods. , / TE 
C 


4 -, 


64. But 
„ 


x77 


63. If the bankrupt ſhall be taken in execution, or de- Bankrupt's dif 
tained in priſon, for debt owing before his bankruptcy, by charge. 


72 


Sureties not dif- 64. But the bankrupt's diſcharge, and allowance of his 


charged, 


Commiſſioners to 65. The commiſſioners ſhall, on lawful requeſt of the 


account and pay 
the overplus, 


Proceedings to 
be entred of re · 


* 


Remedy on com- 
miſſioner being 
ſued, 


King's death not 
to abate the © 
commiſſion, + 


of force till Sept. 29. 1771, &c. 


fe 41+ 
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| Bankrupt. 


certificate, will not preclude the creditors from proceed- 
ing againſt his ſureties. Tracy. Att. 83. f 


— 
” 


* 
* 


bankrupt, declare how they have beſtowed his lands and 
goods, and pay to him the overplus, if any there be. 13 E. 
3 7. J 4. 50 5 ; : Fox a 

66. On petition to the lord chancellor, he may order 
the proceedings to be entered of record, to be at any time 
ſearched and produced as evidence. 5 G. 2. c. 30, 


67. Commiſſioner ſued for any thing done on the ſta- 
tute of 13 El. and 1 J. may plead the general iſſue; and 
if he recovers, ſhall have his coſts. 1 7 c. 15. /. 16. But 
there is no proviſion for any thing done by them, or by 
the aſſignees, on any of the ſubſequent ſtatutes. 

68. The commiſſion ſhall not abate by the death of the 
king. 5 G. 2. c. 30. f. 45. | | 


Note; The act of 5 G. 2. c. 30. fo often mentioned 
above, is but temporary, and by the laſt continuance is 


A. Warrant to apprehend a bankrupt. 


WMeſtmorland. 19 — —_ 


T7 HEREAS: certificate under the hands and ſeals of 
hath this day been produced before me —— 


ſetting forth that a commiſſion of bankruptcy is iſſued againſt 


faid 


r1zed in the ſaid commiſſion, to be a bankrupt ;, and whereas. 


& 


and that the ſaid is proved before them the 
being the major part of the commuſſioners autho- 


application hath been made to me by — by-order of the ſaid 


commiſſioners, for the apprehending the ſaid - Theſe are 


therefore to requjre you, on fight hereof, to take and apprehend 
the ſaid —— and ring him before me or ſame other of his ma- 


Jesh's juſtices of the peace for the ſaid county, to be proceeded 
. againſl according to law, Given under my hand and ſeal this 


4 4 
* 


day of, &C, 


B. Commit- 


A — 2 , 
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Bankrupt, 


B. Commitment thereupon. | 


To the keeper of the common - gaol 


AJ at n the ſaid county, 7. P. 
Weſtmorland. ee ee of his majeſty's juſtices 
i iof the peace for the ſaid county, 
L ſendeth greeting: N 


I b „% Berti ier | duly coPiOaAt bebe. | 
bankrupt, requiring you to keep him in the aid gaol until . 


N 


Ir ſhall be diſcharged according to lau. Given 


4 © 
5 7 5 5 » < 4 
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Barratry. 
I. What it is. Th 38 
II. How puniſhed. 

J. bat is u. 


HIS word barratry we have received either from 
the Danes, or Normans, or both: for baratta in the 
Daniſh, and baret in the Norman, do equally fignify a 
quarrel or. stens. PROS te 
And a Barrator, in legal acceptation, -doth ſignify a 


cmmon- movers. exciter, or maintainer of ſuits or 3 el= © 


ther in courts, or in the country. 1 Inſt. 36 
243 aps 6 „„ 
A common mover] It ſeems clear, that no one can be a 
barrator in reſpect of one act only; for every indictment 
for ſuch crime muſt charge the defendant, with being a 
ummon barrator. 1 Haw. 243, 4. | ol 
Mover, exciter, or maintainer] Yet it ſeemeth, that an 
attorney is in no danger of being judged guilty of an act 


1 Haw. 


of barratry, in reſpe& of his maintaining another in a 


groundleſs action, to the-commencging whereof he was no 


. 


way privy. 1 Haw. 243. | 


Alſo. it hath. been holden, that a man ſhall not be ad- 


judged. a barrator, in reſpect of any number of falſe ac- 


* *. 


175 


wha 
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tions brought by him in his own right ; for in fuch caſey 
he is liable to coſts. 1 Haw. 243. i 


In courts] Either courts of record; or not of record, as” 


in the county, hundred, or other inferior courts. 1 Inf, 


ow... 


Or in the country] In three manners ; 1. In diſturbance 
of the peace. 2. In taking or keeping of poſſeſſions of 
lands in controverſy, not only by force, but alſo by 


ſubtilty and deceit, and moſt commonly in ſuppreſſion of 
truth and right. 3. By falſe inventions, and ſowing of 
calumniations, rumors, and reports, whereby diſcord and 


diſquiet may grow between neighbours. 1 /»/f. 308. 


By the ſtatute of 34 Ed. 3. e. 1. The Juſtices of the peace 
Hall have power to reſtrain all barrators, and to purſue, ar- 
reſt, take and chaſtiſe them, according to their treſpaſs or 
offence. EN 8 a 5 

And altho' this ſtatute doth not create the offence, but 


ſuppoſes it at common law, and only appoints the puniſh- 


ment, yet an indictment of barratry, concluding againff 

the form of the ſlatute, is holden to be good, and agreeable 

to many precedents. Cro. Eliz. 148. 1 Haw, 244. 
But it hath been reſolved, that ſuch indictment is not 


good, without alſo concluding again/t- the peace ; for this 
is an effential part of it, as being an offence by the com- 


mon law. 1 Haw. 244. 


x 1 


And it bath been holden, that an indiäment of this 
kind may be good, without alledging the offence at any 


certain place; becauſe from the nature of the thing, con- 
fiſting of the repetition of ſeveral acts, it muſt be intended 


to have happened in ſeveral places ; for which cauſe it is 


ſaid, that a trial ought to be by a jury from the body of 
Which caſe, and that of a common ſcold, ſeern to bs 


the only offences for which a general indictment will lie, 
without ſhewing any of the particular facts in the indict- 


ment; for bartatry is an offence of a complicated nature; 


cCionſiſting in the repetition of divers acts in diſturbance of 


the peace, and it would be too prolix to enumerate them 


in the indictment ; and therefore experience hath ſettled 
it to be ſufficient to charge a man generally as a common 


barrato;, and before the time to give the defendatit a note 
of the particular matters which are intended to be proved 


againſt him; for otherwiſe it will be impoſſible to * 


' 
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Barratry. 
2 a againſt ſo general and uncertain a FE RES which 
be proved by ſuch a multiplicity of different inſtances ; 
= therefore = court generally will not ſuffer the pro- 


en to go on in the trial of the indictment, without 


ſuch note being Siven to o the defendant. 1 Sue 244. 8 


2 Haw. 226, 7. 


As to the kind 5 85 manner of puniſhment, it is aid, F 


that if the offender be a common perſon, he ſhall be fined 


and impriſoned, and bound to his good behaviour; and if 
he be of any profeſſion relating to the law, he ought alſo 
to be farther puniſhed, by being diſabled to practice far 


the future. 1 Haw. 244. 


Warrant FU a es 
: Weſtmorland. To the conſtable of es by 5 


WIr EAS complaint upon oath hath been made unte 
| me one of his 5 5 juſtices of the peace in 
and for the ſaid couniy, that A. O. in the ſaid county, 
yuman, on the —— day of 21 e +48 
and on divers other days as well before as after 


wards at 
vers other places within the county afor. 


ammon barrator, and daily diſturber of the peace of our 
vereign lord the king, and alſo a common brawler, wrang 


pr ſeanaalizer, and * of ſedition, ſuits, and diſcerds : 


between his neighbours, and — the liege people and ſubjacts of 


our ſaid ſovereign lord the king, to the great damage and di- 


flurbance of the ſaid liege peop "ond ſubjefts of our ſaid lord 


the king, and againſt the 205.0 of our ſaid lord the king, and 


to the evil example of all others in the like caſe offending 8 


Theſe are therefore to ee you forthwith to bring the ſaid 
A. O. before me to anſiuer unto the ſaid complaint, and ti ſind 
fureties for his perſonal appearance at the next general quarter 
4 ns of the peace to be holden for the ſaid county, hen and 
there to an unto an indidtment on the behalf of our faid 1 
ſcwereign lord the king to be preferred againſt 2 . the ſaid 


effences. 0105 Fail not upon the or that ſhall enſue there- 6 


ee 


on, Eiven und 


was rd ey 1 5 | 


aforeſe eſaid in the county . 45 and at 3 ; 
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„ 
Concerning the ſettlement of baſtard children, 
een © Pnllh = fe. 
I. I do ſhall be deemed a boftard.  _ 
II. Securing the reputed father. 
III. Order of filiation, and appealing therefrom. 
V. Puniſbment of the mother and reputed father. 
V. Mother or reputed father running away. 
VI. Murdering a baſtard child. 
VII. Capacity of a baſtard as to inheritance. 


* 


I. Who ſhall be deemed a baſtarl. 


Meaning of the I. 288 word baſtard ſeemeth to have been brought 
word baſtard, " "3 unto us by the Saxons ; and to be compounded of 
baſe, vile or ignoble, and fart, or ſteort ſignifying a riſe 
or original. By the common people in the north (amongſt 


whom is preſerved much of the ancient Saxon) it is ſtill 


pronounced ba/?art,, denoting a perſon ſprung from a vile 


or ſpurious origin; even as an up/tart is a perſon, ſuddenly 


riſen from a mean extraction in general. 


Bafard born in 2. Lord Coke ſays, We term all by the name of baſtards 
lawful marriage. that are born out of lawful marriage. By the common 
law, if the huſpand be within the four ſeas, that is, within 
the juriſdiction of the king of England, if the wife hath 

iſſue, no proof is to be admitted to prove the child a ba- 

ſtard, unleſs the huſband hath an apparent impelſibility of 
procreation, as if the huſband be but eight years old, or 

under the age of procreation, ſuch iſſue 1s baſtard, albeit 

He be born within marriage. But if the iſſue be born 

within a month, or a day, after marriage, between par- 


ties of full lawful age, the child is legitimate. 1 1. 


2 0 a , 7 
47 6 G. 2. Lomax and Holmden. In ejectment the 
queſtion on a trial at bar was, whether the leſſor was fon 
and heir of Caleb Lomax, eſquire, deceaſed ; which de- 
pended on the queſtion of his mother's marrjage. And 
| that being fully proved, and evidence given of the huſ- 
74 band's being frequently at London, where the mother liv- 
ed, ſo that acceſs mm 


admitted 


ve preſumed ; the defendants were 


zdmitted to give evidence of his jnability from a bad ha- 
bit of body. But their evidence not going to an imat. 
bi/ity, but an improbability only; that was not thought 
ſufficient, and there was a verdict for tlie plaintiff; Str. 


9. 62 595 eg on 5 C 
ad it is faid, that formerly if the huſband was within 
the four ſeas, no proof of nou- acceſi te his wife was ad- 
mitted, but the child was deemed to be his; but as this 
notion was built on no rational foundation, it is now in- 
tirely departed from; and though the huſband and wife 
are both in England, if there is ſufficient proof that he 
had no acceſs to her, the child will be a baſtard. And 
this was detei mined in the caſe of Pendre'l and Pendrell, 
AH. 5 G. 2. which was an iſſue out of chancery, to try 
whether the plaintiff was the heir at law'of one Thomas Pen- 
drill. It was agreed, that the plaintiff's father and mother 
were married, and cohabited for ſome months; that the 
parted, ſhe ſtaying in London, and he going into Stafford- 
ſhire; that at the end of three years the plaintiff was born. 
And there being ſome doubt upon the evidence, whethet 
tie huſband had not been in London within the laſt year, 
it was ſent to he tried. And the plaintiff reſted at firſt 
upon the preſumption of law in fayour of legitimacy; which 
was encountered by ſtrong evidence of no acceſs. An 
it was agreed by court and counſel, on the trial at Guz/d- 
hall, before Lord Ch. J. Raymond, that the old doctrine of 
being within the four ſeas was not to take p'ace, but the 
jury were at liberty to conſider of the point of acceſs, 
which they did, and found againſt the plaintiff, And the 
court * chancery acquieſced in the determination. Str. 
9425. Andr. 9. e 1 . C 
T. 10 G. 2. X. and the inhabitants of Badull in Yorks 
ſhire. An order was made upon one oor; as the putative 
father of two baſtards, born of the body of Elizabetb the 
wife of Richard Sharples? in which it is ſtated, that ſor 
ſeven years before, the huſtand had had no acceſs to her, 
ſhe having never ſeen or heard of him all that time, and 
Lag not knowing whether he was alive. ot dead; which the 
* juſtices adjudge to be true, and that Moor is the father of - 


* them, and order him to provide accordingly. Upon ap- 
| peal to the ſeffions; the-caſe is ſtated with ſome variation: 

le that in 1728, ſhe was married to Sharpleſi, then a ſoldier 

« in Mullins troop, in a barn, by a perſon not in the habit 

5 of a elergyman; that there had been no accels. for ſeven 


4 years : but it appearing by a certificate from the commile, 
ſary general's office, and from the evidence of Simon 
” Clarkſon, that one Richard Sharpleſs, who he was told was 


4:34 
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formerly in Mullin's troop, was muſtered as a private 
. gentleman in the third troop of horſe guards, from June 
25. 1733. to Feb. 23. 1736. though Clarion ſaid he could 
not take upon him to ſwear that it was the ſame Richard 
Sharples pretended to be married as aforeſaid ; upon this 
ſuppoſition of the huſband's being alive, the Seſſions were 
of opinion, the children were not baſtards, and reverſed 


the order of the two juſtices, And now upon debate, the 


order of ſeſſions was quaſhed, and the order of two juſtices 
confirmed: for it being ſtated in both orders, that there 
was no acceſs according to the caſe of Pendrell and Pen- 
drell, it was Reaper: whether the huſband was alive or 
not. Str. 1076, | | 
And, M. 10 V. K. and Abberton. The caſe was, a 
feme covert, during the abſence of her huſband at Cadiz, 
was brought to bed of a baſtard; and her huſband was not 
in England from the time of her conception, till ſhe was 


brought to bed, The queſtion was, whether this child was 


* a baſtard, eſpecially within the words of the ſtatute of the 
18 Eliz. (hereafter following) which ſaith, children begotten 
and born out of lawful matrimony ; which cannot be ſaid of 
this caſe, the mother being married at the time of the birth 
of the child ; and if ſuch a mother ſhould kill ſuch a child, 
ſhe could not be guilty of murder within the ſtatute of the 
21 FJ. c. 27. But by the court; He is a baſtard who is 
begotten and born of a feme covert, whilſt the huſband is 
beyond the four ſeas. And in a real action, if general 

baſtardy was pleaded, the biſhop ought to certify ſuch a 


one a baſtard. And where a man is baſtard, he is ſuch to 


all purpoſes, and why not within the 18 El. For though 
the ſtatute of 21 F. is a penal law, yet the act of 18 El. 

is a remedial law. L. Raym. 395, 396. 
How far the 3. But this non-acceſs of the huſband ought to be prov- 
ny Fa beten hall ed otherwiſe than upon the wife's oath ; as in the follow- 
ſuch caſe, ing caſe; M. 8 G. 2. K. and Reading. The defendant 
Reading was adjudged by an order of baſtardy, to be the 
putative father of a baſtard child, begotten of the wife of 
one Almont of Sberborn. The ſaid woman on the appeal, 
gave evidence, that the ſaid Reading had carnal knowledge 
of her body in or about Augu/t 1732, and ſeveral times 
ſince; and that her huſband had no acceſs to her from 
May 1731, to the time of her examination in that court, 


2 the 3d of O. 1733, and that the ſaid Reading was 


the father of the ſaid child. And the queſtion on removal 
of the ſame into the king's bench was, whether the wife in 
this caſe could be admitted as an evidence for or againſt her 
buſband, and to baſtardize her own child. And the whole 
court were of opinion, that the wife could be a witneſs to 


na 


1 * 
* 


r 
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of no acceſs, for that may be proved by particular eircum- 


S ww 
# other fact but that of incontinence, and that this ſhe 1 
inuſt be admitted to be witneſs to from the neceſſity of the 
thing; but not to the abſence of her huſband, which 
might properly be proved by other witneſſes ; and likened. 
it to the caſe of hue and cry, where the perſon robbed 
ſhall be admitted a witneſs of the fact of robbery, but not 
to prove any other matter relating thereto, as in what 
hundred the place was, and the like, becauſe that may be- 
proved by others Se Ca. V. 2. 175. 
And in the caſe of K. and Rooke, M. 26 G. 2. The 
order of the two juſtices ſtates; it appears to us by exa- 
mination of Dorothy the wife of the reverend Mr. Henry 
Bird, that ſhe lived ſeparate from her huſband from Hi- 
chaelmas 1750, to February 1752; and that ſhe has not in 
all that time ſeen or been wich him, he being a priſoner 
in York caſtle : That John Rooke had carnal knowledge of 
her body, on the 3oth of Fanudry 1750, and got her with 
child of the baſtard. Exception was taken, that the 
wife in this caſe was an incompetent witneſs, By Lee 
Ch. J. and the court: How far the evidence of the wife 
is to be admitted upon orders of baſtardy, is now ſettled 
in the caſe of X. and Reading; where the wife appeared 
upon the order to be the only witneſs to charge the puta- 
tive father: upon this, the order was quaſhed; and the 
reaſon given by the court was, that the wiſe might be ad- 
mitted to prove the act of adultery ex neceſſitate, for of that 
there could be no other evidence; but not to prove other 
facts, of which there may be witneſſes. This caſe be- 
ing ſimilar, muſt be determined upon the authority of 
that caſe. The wife's examination alone does not make 
the order bad, but the facts to which ſhe is examined. 
The neceſſity of the thing excepts her, as to the fact of 
adultery, out of the general rule; but not as to the fact 


ſtances examinable by the juſtices below. But upon this 
crder ſhe appears to be the only evidence; and her decla- 
rations are not admiſſible to baſtardize her iſſue, And the 
order was quaſhed. _ 5 

But in the caſe of K. and Bedall abovementioned, The 
crder reciting, that on the examination of the mother, and 
en other proof, it appeared that her huſband had no acceſs 
to her, was held to be good; for there the woman's oath 
is not ſet forth as the only evidence, but other proof, which 
muſt be intended legal proof. Andr. 8. . 

4. A. 5 An. St. Georges and Margaret's Wiſtminfter, Child born dur“ 
Where a Woman is ſeparated from her huſband by a divorce **** I. 
a menſa & thoro, the Ms ſhe bas during the ſeparation 
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are baſtards; for a due 6bedience to the ſentence ſhall be 
intended, unleſs the contrary be ſhewed : but if a huſ- 
band and wife, without ſentence, do part and live ſepa- 
rate, the children ſhall be taken to be legitimate, and ſo 
deemed till the contrary be proved, for acceſs ſhall be in- 
tended. But if a ſpecial verdict find the man had no ac- 
ceſs, it is a baſtard ; and ſo was the opinion of Lord Hal, 
in the caſe of Dickins and Collins, 1 Salk. 123. 
Widow havinga 5. The law hath appointed no exact certain time, for 
child after her the birth of legitimate iſſue, by the widow after the death 
_ Huſband's death. of her huſband. 1 Danv. 726. : 
MH. 7 J. Alſep and Bowtre/l, The queſtion was, whe- 
ther, the woman being delivered of a child forty weeks 
and nine days after the death of her huſband, ſuch child 
ſhould be deemed a baſtard. And it was proved, that her 
deceaſed huſband's father did much abuſe her, and cauſed 
her to lie in the ſtreets; and three phyſicians (two of 
them being Doctors of phyſick) made oath, that the child 
came in time convenient to be the child of the party who 
died ; and that the uſual time for a woman to go with child, 
is nine months and ten days, to wit ſolar months, at thirty 
days to the month, and not lunar months; and that b 
reaſon of the want of ſtrength in the woman or the child, 
or by reaſon. of ill uſage, ſhe might be a longer time, via. 
to the end of ten months or more. And the phyſicians far- 
ther affirmed, that a perfect birth may be at ſeven months, 
according to the ſtrength of the mother or child, which 
is as long before the time of the proper birth. And by the 
ſame reaſon it may be as long deferred by accident, which 
is commonly: occaſioned by infirmities of the body, or paſ- 
ſions of the mind. And the child was adjudged to be le- 
gitimate. Cro. Ja. 541. 1 


II. Securing the reputed father. 


By the 6 C. 2. c. 31. Whereas the laws now in being 
are not ſufficient to provide for the ſecuring and indemni- 
Hane pariſhes and other places, from the great charges 
equently ariſing from children begotten and born out of 
Jawful matrimony; it is enacted, 7 hat if any fingle woman 
Jhall be delivered of a baſtard child, which ſhall be chargeable, 
or likely to become chargeable, to any pariſh or extraparochial 
place; or ſhall declare herſelf to be with child, and that ſuch 
cghild is likely io be bern a baſtard, and to be chargeable to any 
| pariſh or extraparachial place, and ſhall in either of ſuch caſes, 
in an examination (A) to be taken in writing, upon oath, be- 


fore one juſtice of the county, city, or town corporate, 2 
5 ; "Ic 


Baſtards. 


fuch pariſh om place ſhall lie, charge any per n with having 


gotten her with child, it ſhall be lawful for ſuch juſtice, upon 
application made ta him by the overſcers of the poor of ſuch pa- 
riſh, or one of them, or by any ſubflantial houſholder of ſuch 
extraparochial plate, to 1/jue out his warrant (B) for the im- 
mediate apprehending ſuch perſon ſo charged as aforeſaid, and 
for bringing him before ſuch juſtice, or before any other of his 
majeſly's juſtices of the peace of ſuch county, city, or town cor- 
porate : And the juſtice before whom ſuch perſon ſhall be brought 
ſhall commit (C) him to the common gaol or houſe of correction, 
unleſs he ſhall give ſecurity (D) to indemnify ſuch pariſh or place, 
or ſhall enter into a recognizance (E) with ſufficient ſurety, upon 
condition to appear at the next general quarter ſefſions, or gene- 
ral ſeſſions, of the peace, to be holden for ſuch county or liberty, 
and to abide and perform ſuch order or orders as ſhall be made, 


in purſuance of an att paſſed in the 18th year of the reign of ber. 


late majeſly queen Eliſabeth, concerning baſtards begotten and 
barn out of lawful matrimony.” ſ. 1. 2 im 

Iſſue out his warrant for the immediate apprehending] If 
the conſtable, having a warrant to apprehend the reputed 
father, ſhall willingly or negligently ſuffer him to eſcape; 
he may be bound over to the ſeſſions, and there indicted, 
fined, and impriſoned; and under the influence thereof 
be compelled to make ſatisfaction to the proſecutors, 


Unleſs he fhall give ſecurity] Whether. a bond or other 
ſecurity ought to be made to the churchwardens and over- 
ſeers and their ſucceſſors, or to their executors or admi- 
niftrators, hath been queſtioned ; concerning which, the 
author of the Readings upon the ſlatutes ſaith thus: "Thoſe 
gentlemen who have taken upon them, to direct the offi- 
cers, to have ſuch bonds or other ſecurities made to them 


and their ſucceſſors, would do well to conſider, whether 


the churchwardens and overſeers are ſuch a corporation as 
can purchaſe, ſue and be ſued : And whether bonds, be- 


ing things in action, it may not be difficult for the ſuc- 


ceſſors of the churchwardens and overſeers, to whom they 


were made, to maintain an action for the goods of their 


church. But they are. not ſuch a corporation, as can 
take or purchaſe lands, or take ſecurities for the uſe of 


their church, except in London. And it never was pre- 


tended. that. the churchwardens and overſeers of the poor 
are a corporation in any reſpect in telation to the poor, 


and conſequently can neither ſue nor be ſued as ſuch. Raad. 


Baſt: ; 


And indeed, upon the whole, the taking of a bond in 


any kind ſeemeth not ſo convenient for the pariſh, as an 


N 3 order 
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: order made by the juſtices; becauſe the ſuing upon 2 


bond is both tedious and expenſive, whereas the courſe of 
carrying an order into execution is very ſhort and eaſy, 
But then, on the other hand, a bond will bind a man's 
executors; but the order of the juſtices being obligatory 


only upon the man himſelf, when he dies, the order dieth 


with him. 4 | eas | 
To appear at the next general quarter ſeſſions] It hath been 
uſual, to bind ſuch perſon to appear, not at the next ef. 


ſions generally, but at the next ſeſſions after the child 


ſhall de born; upon a principle of convenience, leſt if 
the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, be- 


fore the next ſeſſions, the reputed father ſhould be gone, 


and the deſign of the act be fruſtrated, But upon the face 
of the act it ſeemeth, that the juſtice ſhall bind him, not 
only to appear at the ſeſſions, but alſo to abide ſuch order 
as ſhall be made in purſuance of the act of the 18 El. In- 
deed, it doth not appear very clearly, for what purpoſe 
he ſhall be bound by the juſtice to appear at the ſeſſions 
at all: it cannot be by way of puniſhment ; for it may 
turn out, upon hearing the cauſe, that he ſhall not be the 


reputed father. But the words of the act muſt be pur- 


ſued; and therefore he muſt be bound 10 appear at the next 
general quarter ſeſſions [or, general ſeſſions] of the peace to 
be holden for ſuch county or liberty, and to abide and per- 
form ſuch order or orders as fhall be made in purſuance of an 
att paſſed in the 18th year of the reign of her late majeſly queen 
Eliſabeth, concerning baſtards begotten and born out of lawful 


matrimony. 


Eliſabeth] This ſtatute recites the name of queen Eli- 
ſabeth with the letter /; whereas the ſtatutes themſelves of 
that queen's reign do always exhibit her name with a z. 
Which is noted here only, as not exactly agreeable to 


that preciſion which ordinarily is required in reciting acts 


of parliament in caſes penal. ; 

and if ſuch woman ſhall die, or be married, before ſhe ſhall 
ke delipcred, or miſcarry of ſuch child, or ſhall appear not to 
have been with child at the time of her examination, ſuch per- 


ſon hall by diſcharged from his recognizance at the next ſefſvms, 


or immediately relcafed out of cuſtody by warrant F one juſtice 


. reſiding in er near the limits where ſuch pariſh or place ſhall 


be, . . | ID 1 | 

And on application made by any ſuch perſon, who ſhall be 
cammitted to any gaol or bauje of correci ion, or by any perſon on 
his behalf, to any Jullice reſiding in or near the limits my 
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at a time ana place to be mentioned in ſuch ſummons, to ſhew 
cauſe why ſuch perſon ſhould not be d:iſcharged : And if no order 
ſhail appear to have been made, in purſuance of the. 18th of 
Eliſ. within fix weeks after ſuch woman ſhall haus been de- 
livered, ſuch juflice may diſcharge him from his impriſonment. 


But it ſhall nit be lawful for any juſtice, to ſend for any 


woman, before ſhe ſhall be delivered, and one month after, in 


order to her being examined concerning her pregnancy; or to 


compel any woman, before ſhe ſhall be delivered, to anſwer any 
queſtions relating to her pregnancy. ſ. 4. 1 


To compel any woman] M. 11 C. K. and Chandler, In- 
dictment for ſecreting a woman big with an illegitimate 
child, ſo that ſhe could not be had to give evidence about 
the father. The derendant demurred. And by the court, 
Judgment muſt be given for the defendant, for the child 
cannot be illegitimate before it is born, there being always 
a poſſibility that it may be born in lawful wedlock. And 
by this act the woman is not to be compeiled, Str. 612. 
LC. 8 5 


= I I Order of filiation 1 appealing therefrom. 


If ſecurity hath not been given to indemnify the pariſh, 
the next thing in the courſe of proceeding is the order 
of filiation and maintenance to be made by the juſtices, 
founded on theſe two ſtatutes following: ö 


By the 18 El. c. 3. Concerning baſtards begotten and born 


out of lawful matrimony, the ſa'd baſtards being now left to be 
kept at the charges of the pariſh where they be born, to the 
great burden of the ſame pariſh, and to the evil example and 
encouragement of lewd life, it is enacted, that tws juſtices 
(1 Qs) in or next unto the limits where the pariſh church is, 


within which pariſh ſuch baſtard ſhall be born, upon examina- 


tion of the caufe and circumſtance (F), ſhall and may by their 
diſcretion, - take order (G) as well for the puniſhment of the 


moiher and reputed father, as alſo for the better relief of ſuch 
pariſh, in part or in all; and ſhall and may, by like diſcr:tion, 
| take order for the keeping of every ſuch zaſtard child, by charg- 


ing ſuch mother or reputed father, with the payment of money 
weekly, or other ſuſtentation, for the relief ſuch child, in 


ſuch ways as th:y ſhall think meet and convenient : And if after 
the ſame order by * under their handi, the mather 


55 


{uh pariſh or place ſhall lis; ſuch. juſtice ſhall ſummon ie 
wer ſeers of the poor of ſuch par:ſb, or one or more ſub/iantial _ 
bouſholders of ſuch extraparachial place, to appear before him 


5 , 
17 
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and that if at the. 
other arder, then to abide and perform the order before nad, 
. 5 "ah : A et 8 * ; 2 


or "reputed father, upon noties thereof, ſhall not for their part 
ab ſer ve and perform the ſaid order, that then every ſuch party 
fo making default in not performing the ſaid arder, ro be com- 


mitted to ward to the common gaol, there to remain without 


bail or mainriſe, except he or be ſhall put in ſufficient ſure 
(H) to perform the ſaid order, or elſe perſonally to appear a 


the next general ſeſſions of the peace, to be holden in that county 


where'fuch order ſhall be taken; and alſo to abide ſuch order, 
as the ſaid juſtices, or the mere part of them, then and there 
ſhall take in that behal) (if they then and there ſhall take any); 

Tg feffizns, the ſaid juſtices ſhail take u- 
as is aboveſaid, | V 
And by 3 Car. c. 4. All juflices of the peace within their 
ſeveral limits and precinfts, and in their ſeveral ſeſſions, may 
do and execute all things concerning the flatute of 18 El. that by 


the juſtices in their ſeveral counties are by the ſaid flatute limited 
zo be done. ſ. 5. CLI OD Oo 


_ The ſaid baſtards being now left to be kept at the charges of 
the pariſb where they be born] For at that time they could 
have no other ſettlement, There were only two kinds of 
ſettlements then exiſting ; the one was by birth, and the 


other where the perſon ſhould have reſided for the moſt 


part during the ſpace of three years. So that till the child 
ſhould be thiee years of age, it could poſſibly have no other 
ſettlement. And the place of birth continues to be the 
ſettlement of baſtard children ſtill, unleſs in ſome few ex- 
cepted caſes. 3 5 Pry Ns 

And hereby there is an inconvenience, which frequent!y 
happens to pariſhes, where the mother reſides under a cer- 
tihcate, and not being then become chargeable, cannot 
be removed, Indeed, if ſhe be ſent to any place, then 
known or probably ſuſpected to be with child; the juſ- 
rices poſſibly may bring ſuch practice under the general 
rule of fraud and colluſion, and conſequently determine 
the ſettlement not to be obtained by ſuch birth. Other- 
wile, there ſeemeth to be no remedy. , For the Clauſe 
ſometimes inſerted in certificates, acknowledging the 
ſettlement of ſuch baſtard child when it ſhall be born, and 
. to receive and provide for ĩt, ſeemeth to be void. 
For it is abſurd to acknowledge à child unbotn to be le- 
gally ſettled any where. And for the churchwardens and 


oyerſeers of ſuch place to promiſe to provide for it, is 


more than they have authority to do as publick officers; 
and they cannot charge the pariſhioners with what the 
Jaw doth not charge them. 
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Two juſtices in or next unto the limits tere the pariſb 
church is] By this meaſuring, as it were, from the parith 
church, it ſeemeth that no other juſtices can intermeddle. 


And in this matter this ſtatute of the 18 El. is different 


from moſt other ſtatutes: for generally where power is 
given to two juſtices, the ſtatutes expreſs that two or 
more juſtices may do ſuch à thing: but here the ſtatute 
ſaith only, that two juſtices, dwelling in or next unto 


te pariſh, ſhall have power to take order therein. And 


Mr. Dalton makes a query, what ſhall be done, if the two 
next juſtices cannot agree in the order, or ſhall make no 
order: And this cafe, tho' likely enough to happen, hath 


not yet been determined. If they will not proceed at 


all, there ſeemeth to be no doubt, but that they may be 
compelled by a mandamus ; and if they cannot agree, yet 
ſtill it ſeemeth, that they may in like manner be com- 
pelled, for till that is done, they have taken no order for 
the relief of the pariſh, which the ſtatute requires that 
they ſhall do. But whether if one of the next juſtices 
ſhall refuſe, and another, not the next, {hall or may act 


in ſuch caſe, doth not appear to have been adjudged. - 


—By altering the words thus, Two or more juſtices in ir 
near unto the limits, — would remedy the defect. 
Shall and may by their diſcretion} Here is no time limited 


for their proceeding in this matter; ſo that the order nay 


be made at any time after the bitth of the child. 
And in the caſe of X. and Miles, M. 1 G. On motion 
to quzth an order of baftardy, it was reſolved; that if tlie 


father run away, and return, tho* 14 years after, yet an 


order to fix the child on him is good; for there is no ſta- 


tute of limitation in theſe caſes. Se C. V. I. 27 
But by the aforeſaid ſtatute of the 6 G. 2. if the reput- 
ed father is in prifon, and no order ſhall be made in ſic 
weeks after the birth of the child, he may in ſuch eaſe be 
diſcharged from his impriſonment; but the order never- 


theleſs made upon him afterwards, will be good. 


Take order] Herein they muſt proceeed as in all other 
like caſes, by giving the party accuſed an opportunity of 


| being heard in his defence. In the caſe of K. and Corron, 


7. 6 7 G. 2. An information was moved for againſt 
the defendant, who with another juſtice made an order 


of baſtardy upon one Fitzgerald, without ſummoning him 


to appear before them to make his deſence. Upon appeal 
to the ſeffions he was acquitred, and put to great ex- 
ences z which it was jnfifted was contrary to natural 
uͤſtice. — Mr. Juſtice Pogez No man in an office can 
de ſuppoſed to de ſo Hy as got to know it is 
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againſt natural juſtice, to convict a man without a ſum. 
mons; the examination ought to be ſo made, that the 
truth may appear, and that muſt be by examining both 
ſides, otherwiſe it is partial; the ſcandal, the expence, 


and the diſorder in Mr. Fitzgerald's family, are things 


that ought to be conſidered; here was no taking by war- 

rant, and therefore an action of falſe impriſonment would 
not lie; and this is the only method can be uſed to pu- 
niſh the juſtice. Mr. J Probyn; The principal objection 

about a ſummons is right in law, and in reaſon; poſſibly 
an action on the caſe might be framed; there may poſſi- 
bly have been only an error in judgment, and it is hard 


to grant an information. Mr. J. Lee; If this was ſtrictly 


a conviction, againſt which no appeal lies, an information 
ought to be granted; but he thought the matter was not 
ſo very ſtrong in the caſe of orders. And the rule was 
diſcharged. Sg. C. V. 1. 179. OATS | 


E. 8 G. 2. K. v. Taylor and Neale, Motion in the 


king's bench for an information againſt the defendants, 
two juſtices of Devonſbire, for making an order on one 
Nicholas Mould, adjudging bim to be the putative father 
of a baſtard child, without ſummoning him, and alſo for 
refuſing to hear his-witnefſes. On ſhewing cauſe, it ap- 
peared that he was ſummoned: by a third juſtice, which 
the court held to be ſufficient z but that the defendant 
not appearing himſelf, the juſtices would not hear his 
witneſſes. And by the court; Suppoſing the man was 
ſummoned and did not appear, the juſtices are not then 
bound to hear any evidehce for him; and this court will 


not hear any evidence in behalf of a perſon, who ſhould 


attend here, and does not. Se. C. J. 2. 192 
By charging ſuch mother] If the mother ſhall marry be- 


fore any order made, it hath been doubted whether the 


Juſtices can then charge her, as having no effects of her 


own, the ſame by the marriage being veſted in the huſ- 


band. As in the caſe of Ellen Bent, E. 5 G. 3. She was 


delivered of a baſtard child in the pariſh of Cl:fton.. After 


which, and before any order made, ſhe married one Abra- 
ham Tayler of the pariſh of J4:ddleton. The overſeers of 
Clifton apply to the juſtices, who made an . order of filia- 
tion, charging her with 8 d. a week towards the relief of 
the pariſh. She pleaded her utter inability, and refuſed 
to pay. Upon which the juſtices commit her to the houſe 
of correction. She was brought up by habeas corpus, and 
her counſel moved for her diſcharge, inſiſting upon the 
illegality of her commitment; for that, being a married | 
woman, the was not an object of the juſtices N. 
7 * ; ; u 


But it was reſolved by the court, that marriage doth not 
exempt the mother of a baſtard child from/the power of 
the law., And ſhe was remanded. | 4 nn nt , 
With the payment of maney. weekly, or other ſuſtentation] 
That is, to the overſeers for the uſe of ſuch child. But 
whether the overſeers ſhall have the ſole application of 
the money, and ordering of ſuch child, or the reputed 
father may take the child from the pariſh, and provide 
for it himſelf, hath been doubted, and ſeemeth not yet 
to have been fully ſettled by the unanimous reſolution of 
the court. And there are difficulties on both ſides, If 
the reputed father indemniſies the pariſh, the intention of 
the act ſeemeth to be anſwered 3 and there may be ſup- 
poſed ſomething of natural affection (eſpecially if he ac- 
knowledges the child to be his) inclining him to be re- 
gardſul of the child's welfare; at leaſt more than can be 
reaſonably expected from -pariſh officers. But then, to 
be allowed to take the child from its mother, with whom 
the pariſh officers uſually and very properly leave it, whilſt 
very young, is unnatural and-cruel; and it is very rare, 
that the reputed father ingeniouſly owns himſelf to be the 
real father. But if the child is of age and ability to be an 
apprentice or ſervant, and the reputed father can find a 
proper maſter, it is fit that he ſhould have power to put 
out the child accordingly, or that his contribution to 
the pariſh from that time ſhould ceaſe. _ e 

In the caſe of Richards and Samon againſt Hodges, T. 
2 Cha. 2. this point came in queſtion, but the matter 
went off on an error in the proceedings; which was thus: 
Richards and Samon, being church-wardens, brought an 
action againſt Hodges, on his bond in the uſual form to 
indemnify the pariſh in the caſe of a baſtard child. The 
defendant pleaded Non dammificatus generally. The plain- 
tiffs replied, that neither the defendant nor any other, 
for the ſpace of one month after the making of the bond, 
did provide any maintenance for the child; by reaſon 
| whereof, the pariſhioners, to prevent the ſaid child's pe- 
riſhing by bunger and cold, were forced for all the time 
aforeſaid to pay, and have paid 4 8. for the maintenance 
and nouriſhment of the ſaid child, To which the defen- 
dant rejoined, that he would have nouriſhed the faid child 
at his proper coſts and charges for all the time aforeſaid, 
and offered fo to do, as well to the plaintiffs as to other 
the pariſhioners, but they refuſed to permit him, and of 
their own wrong, and againſt the will of the defendant, 
Put the ſaid child to nurſe, and paid the ſaid 486. ker 
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tober laſt, and that then he offered to take the ſaid child 


Daſtards. 
which rejoinder, the plaintiffs demurred in law. And 
by the court; the rejoinder is not good, becauſe it is a 
departute from the firſt plea in bar; for the defendant in 
his plea ſays, that the pariſhioners were not damnified, 
and when the plaintiffs by their replication ſhew how 
they were damnified, there the defendant cannot rejoin 
that this damnification was of their own wrong, as here 
he hath done, but he ought to have pleaded that at firſt 
in his plea in bar. And tho' it was urged for the defen- 


dant, that this was no damnification at all, becauſe it 


was the voluntary act of the parifh to put the child to 
nurſe, when the defendant himſelf offered to maintain it, 
and that they ought not to take advantage of their own 
wrong 3: yetit was not allowed: For the court held clear- 


ly, that the rejoinder was a departure; and for that rea- | 


ſon, it was adjudged for the plaintiffs. 2 Saunders 83. 
MA. 21 Cha. 2. Burwels caſe. Two: juſtices order 
the reputed father to pay ſo much a week to the pariſh, 
until the child ſhould be 12 years of age. This was 
held by, the court to be wrong; and the reafon given 
was, becauſe the father might take it away when he 
pleaſed; and therefore the order ought to have been, that 
he ſſibuld pay ſo long as the child ſhould be chargeable to 
E. 24 Cha. 2. Sherman's caſe. An order was made, 
that the father ſhould pay ſo much a week, till the child 
ſhould be able to mom living by working. It was ſaid 
by T1:/den this order could not be good; for perhaps the 
father would take it away and maintain it himſelf, which 


he may do if he pleaſeth. 1 Ventr. 210. 


E. 11 An. Q, and Smith. Order to pay 18. a week, 
till the child is 8 years old. It was objected, that it 
ſhould be fo long as the child is chargeable :- poſſibly he 
may gain a ſettlement; or a perſon may give him an 
eſtate; or the father may take him. By the court: This 
is only a remote poſſibility. As to the father's taking 
him, he ought to have done it at firſt; and by ſuffering 
the order to be made, it ſhall be deemed a refuſal in 
law; beſides, he ſhall not then be ſuffered ; he may ſell 
him, or make away with him, as too often happens. 
„ ave bg | ©), 
T. 27. G. 2. Newland and Ofmnen. Debt upon a bond, 
with a condition to indemnify and ſave harmleſs the pa- 
riſh of Eling from a baſtard child. Plea; that the defen- 
dant had maintained, ſupported, and nouriſhed the ſaid 
child to a certain day, that is to ſay, to the 27th of Oc- 
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to maintain, which they refuſed, and that if the church 
wardens or any of them have been damnified, it is of 
their own wrong. Replication; that for 3 weeks from 
and after the ſaid 27th day of October, the defendant did 
not provide nouriſhment tor the child, but failed, and by 
reaſon thereof the plaintiffs, after the three weeks, ex- 
pended 3s. for the maintenance of the child, and ſo 
were damnified. Demurrer ; and joinder in demurrer, ' 


The queſtion of law is, Whether 2 putative father may 


take a baſtard child into his on cuſiody to maintain it, 
or whether the pariſh ſhall have the care of it. And the 
caſe in 2 Saund. 8 3. was mentioned, wherein the court 
held this to be a good plea. 1 Ventr. 48. that the father 
may maintain the child himſelf. 1 Ventr. 210. that theju- 
ſtices can only. make an order to maintain, ſo long as the 


child ſhall be chargeable,.——By Lee Ch. ]. The right 


way is, to make the order, ſo long as the child ſhall be 


chargeable. It is not to be limited to any certain time. 
And the reaſon given in all theſe caſes is, that the father 


or mother may take it before the time. The intention 
of the ſtatute of Elizabeth was, to have # proviſion ' for 


the baſtard, and at the ſame time to indemnify pariſhes. 


And the law could never think of taking the care and 
education of children from their parents. Nor could this 
enter into the mind of any judge. Nouriſhing and main- 


taining certainly anſwers education. It hath been ob- 


jected, that the excuſe is collateral: I do not think ſo ; 
for all the inhabitants are parties, and the overſcers are 
but truſtees for them. It ſeems a ſufficient excuſe; and 


there is no anſwer on the part of the plaintiff to it. No 


objection has ever been thought off fo pleas of this kind, 
——— I/right J. in the caſe in Saunders, it ſeems to have 
been admitted, that if this had been pleaded in the firſt 
inſtance, ' jt would have been good. I never did hear 
before, that the care of the child devolved upon the pariſh, 
where there was any other perſon' to take care of it. 
They are obliged to maintain the child, where it is in 
danger of ſtarving. This court has conſtantly held, that 
the father has a right to take it away, by quaſhing the 
orders made in manner above mentioned. This is not a 
collateral excuſe ; but ſuch an one as will fave the pe- 
nalty, And I cannot ſee that the pariſh has any ſort of 
right or intereſt in the child. Denniſon J. The mate- 
rial objection taken to this plea is, Whether or no the 

tative father of a baſtard child can by the law of Eng- 

nd take his baftard child from the pariſh. I never did 
hear this doubted before, And TI think that the —_ 
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that he cannot, is not to be countenanced nor encouriged, 
The law does not ſuppoſe, that a man will not maintain 


his own child. It is ſaid, the next heir is not to be truſt. 


ed with the guardianſhip. I am ſorry that was ever in- 


troduced into the law of England. It is an injurious no- 


on Of the. people of Fagland. _ I will tate Bigpote, 


that the pariſh officers wil 


be cruel to the child, than 


the father. All the caſes admit tacitly that the father 


hath ſuch a power. And ſome of them ſay ſo expreſly. 


And J am very well ſatisfied that the law is ſo. Inhabi- 


tants, churchwardens, overſeers, are all the ſame; and 
every part of the condition is anſwered. I have known 


this plea very often pleaded. And that caſe in Saunders 


is the rule. Poſter J. I am not ſo clear in theſe points, 
I think the care of educating baſtard childen, is not to 
be conſidered as a burden on the pariſh, but as a truſt; and 


that it ſhould not be ſo eaſy for fathers to take them out 


of their care and cuſtody, The ſtatute is expreſs, that 
the juſtices ſhall order the father to contribute to the pa- 
riſh for the maintenance of the child. Tho' it is not to 
be ſuppoſed that fathers will deſtroy their baſtard children, 


yet they may look upon them as a burden and a ſhame, 
and therefore either neglect them, or put them into im- 
proper hands. The reſolutions and orders of juſtices of 
the peace have been grounded upon this; not for requi- 
ring ſecurity till the child came to a certain age, but be- 


cauſe the order intended the age too far. Therefore I am 
not ſo clear, The caſe in Saunders was only his own 
opinion. Judgment for the defendant, unleſs deſired 


to be argued again this term. (This was at the deſire of 


the plaintiff's counſel.) | 

Such party ſo making default in not performing the ſaid or- 
der, to be committed] Until default ſhall! be made, the ju- 
ſtices have no power to commit, or to require ſureties for 
performance of the order, or for appearing at the ſeſſions. 
L. Raym. 858. 3 Salk. 66, 1 Barnardi/t. 261. 


And hereby a paſſage might be left open to avoid the 


future payments, by the reputed father complying at pre- 
ſent, and afterwards running away. But the aforeſaid 


ſtatute of the 6 G. 2. c. 31. ſeemeth to have been intend- 


ed to remedy, this inconvenience; by which, one or more 


juſtices, either before or after the birth, may commit 
| him to the gaol or houſe of correction, unleſs he ſhall 


give ſecurity to indemnify the pariſh, or otherwiſe enter 
into recognizance to abide ſuch order or orders as ſhall 
be made in purſuance of the act of the 18 Ez. 
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To be committed to ward to the common gaol] Th the afofes 
id caſe of Ellen Bent, the juſtices had committed her to 
the bouſe of correction. It was objected, that the ſta- 
tute gives no power to do this; but the commitment, if 
any, ought to have been to the common gaol. © But this 
was held by the court to be well enough. For the ſta- 
tute of the 7 F. c. 4. gives power to commit fuch lewd 
women to the houſe of correction. And by the 6 G. 
c. 19. a general power is given, for {mall offences, or for 


want of ſureties, to commit either to the gaol or houſe of 


correction. FFV 
Except he Hall put in ſufficient ſurety to perform the ſaid 
order] That is, by recognizance; which, if the order is 
diſobeyed, ſhall be forfeited, and eſtreated into the ex- 
chequer. But this makes nothing for the relief of the 
pariſh, And therefore it were better if ſuch recognizance, 
or other ſecurity, upon default, might be made aſſignable 
to the pariſh officers; or elſe, that the perſon not paying, 


as well as not giving ſecurity, might be committed till 
payment ſhould be made. Or if no ſecurity is given, it 


ſeemeth that the priſoner diſobeying the order may be in- 
dicted, fined, and impriſoned for the contempt. 
t frequently happens, that the reputed father, by gi - 
ving bond to indemnify the pariſh, eſcapes paying any 
thing towards the maintenance of the child, unleis the 
mother, with her child, will throw herſelf upon the pa- 
iſh, which ſometimes perhaps her ability will not per- 
mit, or otherwiſe ſhe diſdains to do. In ſuch cafe it hath 
been practiſed ſcmetimes, for the woman's father;to bring 
an action againſt the man for ſpecial damage ſuſtained by 
the loſs of his daughter's ſervice z and a jury, according 
to circumſtances, will give. reaſonable. compenſation. 
Or elſe perſonally to appear] H. 8 W. X. and Mar- 
thews. The court will not quaſh an order of baſ- 
tardy, unleſs the reputed father be pieſent in court. 
2 Falk. 478 {2-348 5 . 455 4 , Hh | 
And the reaſon'is, that if the cauſe ſhall go againſt 
him, he may be proceeded againſt, in caſe of contempt or 
diſobedience. ents | jb 


Next general ſoſſuuns)] That is to ſay, the next general 


ſeſſions after notice of ſuch order. 3 Keb. 55 1 
General ſeſſims] T. 10 W. X. and Shaw. An order was 
made by two juſtices, adjudging Shaw: to be the reputed 


father of a baſtard ; * whereupon he- appealed to the next 
| h | 1 


! 


 Waltards. 


Juarter ſeſſioris after notice; where the order of the two 
juſtices was. diſcharged : And now it was moved to quaſh 


the order of ſeſſions, becauſe by the ſtatute the appeal 
muſt be to the next general ſeſſions, and there might have 
Ken a general ſeſſions before the general quarter ſeſſions, 
as in Loudon and Middleſex, where there are four genera] 


 {efflions in the year, beſides the quarter ſeſſions. . And 


quaſhed for this fault. 2 Salk. 482. 
To be holden in that county] It was moved to quaſh an 
order, for that it was at the ſeſſions of the peace in 
the county aforeſaid, and did not ſay for the county; 
but this was over-ruled, for that there is not ſo much 


ſtrictneſs required in orders, as there is in indictments, 


T Ins ec e 
To which way be added alſo, that this is according to 
the words of the ſtatute. _ | 5 | 


In that county where ſuch order ſhall be taken] T. 15 Cha. 


2. K. and Coy/tan. Reſolved, that this ſhall be intend- 


ed of the next ſeſſions of that part of the county, where 
it was made, and not at the next ſeſſions in any county at 
large; for that would be miſchievous in many counties, 
where there are ſeveral ſeſſions in diſtinct parts of the 
county. 1 Sid. 149. SR 
70 abide futh order as the ſaid juſtices, or the more part 
f them,” fhall then and there tate] M. 13 G. X. and Tenant. 
The order of two Juſtices being quaſhed upon the me- 
rits by the ſeſſions on an appeal, the defendant is 


thereby legally acquitted; and cannot be drawn in queſ- 


tion again for the ſame fact. L. Raym, 1423, 4. Str. 


But the order quaſhed for want of form, is as no or- 


der at all; and therefore the two juſtices may proceed dr 
novo. b * | | . 47 : | 1 ; 
If the two next juſtices make an order, and the patty 


appeals to the next ſeſſions, and they alter, or diſcharge 


mon the metits), or confirm that order; no other ſeſ- 
ions can order any thing contrary thereto, for the ordet 
upon the appeal is final. Cro. Care 341, 350.  Pridgeon's 
T. 1 C. 2. X. and Arundell, Two juſtices make an 


order, that the defendant ſhall pay a tum'in groſs, anc 


alſo 2 8. a week ſo long as the child ſhall be chargeable: 
The party appeals to the ſeſſions, who confirm the order- 


At a ſubſequent ſeſſions, the father of the baſtard deſired 
to have the keeping of it, and that the payment of the 


2 | 
- 0 
* 


which: the ſecond ſeſfions or- 
e to quaſh this laſt order of fefa 


82 thin their ſeveral 


juſtices in their ſeveral counties are by.t hid Andes niet 
% be done] This clauſe in the ſtatute: of the 3 Car. c. 4. 
ſeemeth to hab e been generally miſunderſtood. The ad- 
judications all along (Comyns's Dig. Baſtard. G. a. 
1 Salk. 122. L. Raym. 1157.) have ſuppoſed, that here- 
by a power is given to the juſtices in ſeſſions to proceed 
originally in the caſe of baſtardy; which would deprive 
the party of the benefit of an appeal, unleſs we could ſup- 
poſe an appeal from one ſeſſions to another, that is, from 
the ſame court to the ſame court, which is abſurd. The 
clear ſolution of the matter ſeems to be this: The ſtatute 
of the 18 El. c. 3. was only explanatory of, and ſupple- 
mentary ..to, the 14 El. c. 5. which. ſtatutes taken toge- 
ther did ena (amongſt other) theſe four things; 1. That 
the juſtices: within the ſeveral counties, and alſo the ju · 
ſtices within eities, boroughs, and towns corporate, with - 
in their reſpective limits, ſhall take order by a Weekly 
taxation of all and every the inhabitants for relief af the 
poor. 2. That in caſe of the ſeveral pariſhes, with re- 
ſpect to baſtard children, two juſtices in or next unto the 
limits where the pariſh church is, within which pariſh ſuch 
baſtard ſhall be born, ſhall take order for the keeping 
ſuch baſtard child, by charging the mother or reputed 
father, with payment of money weekly, or other ſuſten- 
tation for the relief of ſuch child. 3. That - if auy per- 
ſon is aggrieved with any ſuch taxation, he may appeal 
to the next general ſeſſions to be holden within the ſhire. 
4. With a proviſo, that the county juſtices ſhall not in- 
tromit, or enter into any city, borough, or town corpo- 
tate, hay ing juſtices of its own, for the execution hereof, 
for any matter or cauſe ariſing within the precincts. of 
ſuch city, horough, or town corporate; but the juſtices 
there ſhall proceed, as the juſtices elſewhere may do with- 
in the reſpective counties. Now both the ſaid ſtatutes 
were ſuffered to expire, except only ſo much as is con- 
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are to charge the mother and reputed father; and if oy 


„ OUREEſcXD::: 


perſon is aggrieved, he may appeal to the ſeſſions: ju 
in the ſame manner, as if the aboveſaid four clauſes were 
ee petit gno-crayt Ievgts gr ber 


IV. Puniſhment of the mother and reputed father. 


to 
By the 28 El. c.'3. Concerning baſtards being left 10 l, Wl ;, 
| kept at the charges-of the pariſh where: born, to the great bur- 
dien thereof, und to the evil example and encouragement of lrwd Wil 
life, it is enatted, that the two next juſtices ſhall take order th 
therein, as well for the puniſhment | of the mather and reputed th 
father, as for the relief of the paryh, 
And by 775 c. 4. Every lewd women -which Hall . have 
any baſtard which may be char geable to the pariſh, the juſtices ſa 
of the peace ſhall commit ſuch lewd woman to the houſe of cor- as 
rection, there to be puniſhed and ſet on work, during the term ar 
of one whole year; and if fhe ſball eftſoons offend again, then 
#0 be committed to the ſaid houſe of correction as aforeſaid, and 
there to remain untii ſhe can put in good ſureties for ber good 
bebawvionr, not 10 offend | ſo again. 1. ö 8 
Baſtard which may be chargeable] It ſeemeth by theft Wil * 
words, that ſuch a woman ſhall not be ſent to the houſe (0 
of correction, until after rhe child be born, and that it 5 
be living ; for it muſt be ſuch a child as may he chatge- 0 
e, k nn us 4 
And if ſhe will diſcharge the pariſh of keeping the bal. þ 
tard, ſhe cannot be puniſhed by this ſtatute of 7 be | þ 
But nevertheleſs the may be puniſhed (Lord Cote ſays) Bl 
by the ſtatute of 18 EI. 2 Inſt. 7333 / 


Which 
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SORT ETECST. 


hen 
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vhich opinion ſeems juſtly queſtionable : for the pre- 
zmble of the ſaid act of 18 El. (as hath been rehearſed) 


ſeemeth to reſtrain the 3 of the juſtices to th 
gts of ſuch baſtard children only as arg left fo be kept 


at the charges of thy pariſh where bern. 


: . 


The juflices of the peace ſhall commit] It ſeerneth that ſuch 


commitment onght to be Þy two juſtices at the leaſt; a 

by comparing the two ſtatutes together, it ſeemeth fittel 

bs the two next juſtices authorized by the 18 f/. Dalt 

Shall commit ſuch lewd woman) But ſuch puniſhment ſhall 

not be, until 'after the Woman is delivered of her child; 

neither are the juſtices to meddle with the woman, until 
Alſo it ſeemgth, that ſuch daten child ĩs not to be ſent 


with the mother to the houſe of correction, but rather that 


ſettled with the mother) and there to be relieved by the 


work of the mother, or by relief from the reputed father; 
and yet the common opinion and prattice is other wiſe, viz, 
to ſend the child with the mother to the houſe of correc- 


ton; and this may alſo ſeem eaſopable, where the child 


ſucketh og the mother. Dat. c. 11. 
But it ſeemeth much the beſt, to commit the mother 
only, and not the child, but leave it to ber choige whe» 


ther ſhe will take it with her; and if ſhe will not, then 


to ſend it to its lawful place of ſettlement. 


Then to be committag to the ſaid houſe of eerretion e, afore- 
fad] Which words do imply that ſhe ſhall not be puniſhed 
'as for a ſecond offence, unleſs ſhe hath been committeg 


# Ä 
. 


2nd pupiſhed in the pouſe of correQion for the firſt. 


V. Mather or reputtd Yother running away. 


IV-hereas the. putative fathers and lewd mothers of baſtard 
VVV 45 th 
county, and leave the baftard chilgren upon the charge vf tb. 
pariſh whore they are born, althd' they bade eſtates ſufficient tg 
aſcharge the pariſh ; it ſpall Ze lawful for the churchwardens 
and over ſeers for the poor of ſuch pariſh whert any baftard child 
ſhall be born, to take and ſeize ſo much of the 7 and receibi 
fo much of the annual rents or profits of the lands of ſuch pu. 
lative father or lewd mother, as ſhall be ordered any tue 
J*lices, towards the diſcharge of the pariſh, to he confirmed at 


unt, for the bringing 7 * providing for ſuch baf- 


Jorg 


E 


83 1 9 6 
oF 2 1 
1 * * * 


Concealing the 
death of a eaſ- 
I tard child, 


tard child ; and thre WIRD ed moke an de fir the 


church-wardens or overſeers fon the poor. of ſuch parifh; to ul,. 
5% of tbe goods by fate. or otherwiſe, ar ſa much: en ya 
be purpeſes aforeſatd, as the court ſhall think fit, and ta reciy, | 
the, rents aud profits of the lands, or ſo; much of them. as jog! 
be ſo ordered by the ſeſſions 13 & 14 C. 4012.1, 19. 
F. 2 Ann. ©. and 2. Order to the churchwardens 
and overſcers, to ſeize of the putative father's goods, what 
they ſhould judge proper for ſecuring of the pariſh, quaſh. 
ed ; for that it ſhould be, what the lee bk pig; 
and not what the churchwardens and overſeers think pro- 
per. L. Raym. 858. | e 
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I. By the 21 J. c. 27. Fan woman be delivered of ay 
ſhould by the laws of this realm be a beſtard, and fhe endeavour 
| Parris. either by drounings or ſecret burying thertf, or ay 


at eaft, that the child was born dead, 


And it hath been adj cee that in order to convict a 


_ Geath as in caſe of murder, txtept ſhe tan prove by one witne| 


where a woman appears 


to have endęavoured to,conceal the fan of ſuch chile 
within the ſtatute, there is no need of any proof that the 


4 a. % 


Haw. 438. . 


1 


a chamber by her ſelf, and went to bed without pain, and 


But it hath been adjudged, that. where a woman lay in 
t : a 


waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and put it in a trunk, 
and did not diſcover it til} the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for help. 


2 Haw. 438. | [OP 
Alſo, it hath been agreed, that if a woman confeſs her- 


| ſelf with child beforchap8, and afterwards' be ſurprized 


and delivered, no body being with ber, ſhe.is not 47 


; ; 8 Fon 
= p = = 
Þ F. 4 SLE 
3 * 


4 betcaufe theft vas ny loan of concealment 
ind therefore in ſich eaſes it A appear by ſigns of te! 
pon the body, or ſome other ways that the child was 
born alive. 2 Haw. 438. 8 


2. If a woman be with child, and any gives her a po- Giving a potion 
tion to ag the child withincher, and ſhe take it, a = tocauſeabortion, 
or | 


it oo ſo . that it kills. her, this is murder; 


or another, give her Bl 1 make 125 1 | 
ill- 


3 by the law of 1 5 jt becauſe it is not et 
in rerum natura, nor can it of ies be "known, wheth T 11 
were killed or not: So it is, if after ſuch child were born 
alive, and after die of the ſtroke given to the mother, this 
is not homicide. 1 H. 433˙ 1 eee 
But if a man procure a woman with child to deftroy 
her in infant when born, and the child is born, and the wo- 
man in purſuance, of that procurement kill the infant ; 
this is 2 in the OY and the * is acceſ- 


. 1. . 433. 22 * 5 W 
1 XX. 


1 Ca dcn 7 4 2 as to eee 

1 -A baſtard! can have no name of hen as ſoon 2s ba 
is born; but after he is born, and-hath gained by time a 
name of te tation, he may pùrehaſe by his reputed name, 
to him and & his heirs; tho' he can have no Beirs bur of 
tis body. 1. %. 3. 6 C. 63. 

A baſtard is ferminus a quo; he h the firſt of his family, 
for he hath no relation oh 5 which the law takes an notice; 
$i this muſt be underſtood as to civil purpoſes, ſor there 

ils relation as to moral purpoſes, therefore he cannot 
wakes his own mother," Or liter, or the like,” * 

Conſideration of natifjal'ifeQtion will not raiſe —_ 
to a baſtard; for though there is natural affection between 
them, yet the raiſing the uſe is a conſtitution of the law, 
and therefore the uſe ſhall never ariſe. Jai. 47. Dyer 


374. 

If the iſſue of a'man who is a baſtard purchaſe Jand, 
and dies without iſſue; tho? the land cannot deſcend to 
any hei o the part of the vs yet to the heir on the 
| 1 5 part 


. 


0 ards; 


7 jar b (being no baſtard) it may; fo if thy 
ſtard was attainted : for the heirs. of the part of the 
mother make not 4 e by hy baſtard, Ny 


| 159 


=] A. Voluntary examitadiot of 4 woman wth chil 
| of a baſtard: by 6 G. 24 6 31. 


Weſtwotland, 72 HE voluntary examination of A. M. 5 
| 3 II the faidequnty, Auel woman, 
| taken on cath, before me one of his majefty's juſtices of 
the fog in 0 5 or the aid county, this = day of ——, 

| 1 5 is tow with child, ant that the aid 
child is likely to be 1 a baſtard, and to. be chargeable 1 
1 in the ſaid county, and thet A, F. 
— the 22 t, N 17 Ka ge 3 


thild, Id. : 
| The mark 6 
Taken 3 an 0 honed the FRE wa yedt 5 + A.M, 
e Velen me 7 = e 


kun 00 ter the birth, 


Wetmorland, HE zxamination of A. M. 7 EE 
| in the ſaid county, fongle woman, talen 
ien oath 5. „ ets of th 
peace in alt for the aid caunty, this —— — —. 
be nh! that 2 ů— the. — 
lf paſt, ati a Te: 
- tforejaid;, ſb the ſaid A. M. was ad of of 4 Fa baſs 
tar child, and that the ſaid baflard child is likely to be 
chargeable to the aid pariſh of ——— and that A. 


in the ſaid county, beau dia 60 Say with child of 
| WY 


ihe faid baſtar, child. N m 
Takei atid Ggned the day and — 1 . 
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rated * 


before the irth; on 6G. 2. c. * 


Ot 
wee 1 To the conſtable of— — 


HEREAS A. M. 12 ia Us ES 
Jingle woman, hath by . aramination talen 
in writing upon oath, b-fore me . — one of his majgiys Juſt 5 
ces the peace in and far the ſaid county,, this preſent day de 
dared berſelf to be with child, and that the ſaid 22 is likely 
to be born a baſtard, and to be chargeable to the pariſo 7 
— in the ſaid coumy, and that A. F. of 
the ſaid 8 weaver, is the father of the |, fad child; Had 
whereas O. P. one. of the overſeers of ao " the pariſh 
| aforeſaid; in order to 77 Ty id pariſh in 
the premiſſes, hath applied to * to 1 3 far 
the apprebending of the ſaid A. F. I yaw hereby com- 
mand you, | immediately. to athrebend the ſaid A, F. and to 
bring him before me or ſome other Ly his majeſty's juſtices of 
the peace for the ſaid county, to find ſecurity to indemmfy the 
faid pariſh of or elſe to find ſufficient rey fo 4,04 
appearance at the next general qua rter. ont, L "or, next ge- 
nal ſeſſions] of the. peace 10 15 ar the ſaid county, 
and to abide. and perform ſi fuch order or orders as ſhall be made, 
in purſuance of an ad paſſed in the eighteenth year of the 
reign of her late majeſly queen Eliſabeth, concerning ba/tards 
begotten and born aut of lawful matrimony. . . * my 
Mo on. = RR en ee 


re like afcer the bir. 


wanne 4: To the conftable of — — . 


EREA8s A. NM. in the lee 
fangle woman, aw l. * e 27 
3. be ore me = ot of his 's * 
h Peck. in rages 15 the ſaid county, a 3.75 
of = now ta paſt, at ——— in the part OT 


in the county aforeſai + ſhe the ſaid A. M. was. delevered of a 


(male) baftard child, and that the aid ba ard child is likely 


ts become chargeable to the jg pariſh of ——— and hath 


charged A. F. f in the "ie county, waver, with 
having gotten ber * c fs, e. chill 3 


WAALS 33 a 


" 
000 ——— wp, 4, - 


whereas O. P. one of the. ae of the 3 1 and Set 555 28 


in the was. Fed hen to The —_— 


E. Commitment thereupon e kr the 6 2 1 c. . 3. 


| To the conſtable . in the ſaid 

es das ade cn and to the Feeder of the houſe 
were g. e Io 
5 * in the ſaid county. 


v9, HEREAS' A. M. 5 eee dn, 
Voluntary exammation taken in writing and upon oath, 
the —— day of : now lafit paſt, before m. 


one of his ma 5855 juſtices of the peace in and for the ſaid 


county, hath 82 herfelf to be an child, and that the 
ſaid child is likely to be barn a baſtard," and to be chargeable 10 


the ſaid pariſh o and hath charged A. F. of —— 
405 with having gotten her 5 child of the ſaid chili; 
Avis it is after the birth, then ſay, ereas A. M. of 


glewoman, in her examination taken in writing 

_ cath, 55 ore me — one of his maje/ly's juftices of the 
2 in 5577 for the ſaid” county," hath declared, that on the 
day . row loft paſt, at in the pariſh 
72 ＋＋ in op county aforeſaid, ſhe the jo aid A. M. was de- 
ered of a (male) hill, and fi the. ſaid baftard 
thild is Tel to become en to the ſaid parifh of — 
and hath charged A. F. of 
ten her with child of the ſaid baſtard child]; And whereas 


the ſaid A; F. being now perſonally preſent before me, being 


brought by my warrant, upon application fir that purpoſe to me 
made, by O. P. one of the overſeers of the poor of the ſaid 
pariſh, hath refuſed to give” ſacurity to indemnify the ſaid pa- 
riſh, and hath alſo refuſed to enter into a recognizance with 


; Sufficient ſurety, upen condition to appear at the next general 


quarter ſeſſiens [or, next general ſe Mons] 0 75 the peace to be 
holden for the ſaid county, and to abide and perform ſuch or- 
Hey i or arders as ſhall be made in purſuance of -an af W 

Ib. eighteenth year of the reign of her late majely. queen Eliſa- 
beth, conterning baſtards begotten and born out of lauful ma- 
trimauy: .Thife are therefore to command you the ſaid 22 
10 take and convey the ſaid A. F. to the houſe of correction at 
i the ſaid county, and to delrver him to the keeper 
thereof, together with this warrant, And I do hereby command 
you 1 t 75 aid Reeper of the d houſe of correftion, to receive 
the jatd A. F. inta your cuſtody in the ſaid haufe of correttion, 
ant 1450 there ſafely to kerp, until he ſhall give ſueh ſecurity; 
or enter into mo N as aforeſaid, or be "Oy 


weaver, with having got- 


pofully a PEaty thencd, "Given. under end and, 
e den Venn eee e e dn +" 


{ wi yl +. 5 ee me 4 4 


D. Bond to indemnify the path. 5 0. 


NOW all men by theſe preſents, that we A. F. 
K — 3 the ny of ren gentleman, and. AS. 
0 — ye man, are Bel and Wigs bound. unto —ͤ— * 
churchwardens, and — over ſcers of the oor of the Pariſh 
if —— in the ſaid. county (in truſt for the pariſhioners of 
the ſaid pariſh) in ——— pounds of good and lawful money of 
Great Britain, to be paid to the aid = or their certain 
attorney, their executors, a rators, 7 of aſſigns - To which. 
jayment well" and truly to be made, we bind our ſeluts, and 
eath of us, Jointly and ſeverally,. tad tur and each and every 
of our heirs, executors, and adminiſtrators, firmly by theſe pre- 
ſents ; Sealed with our - ſaals, and dated the d 2 
ii year of tbe reign of our ſovoreigi 
George the third, Gteat Britain, France, and Ir — 
ling, defender * the faith, oe" 75 ee and in the year of 
our boyd —, 

The condition of this obligation is Saks that whereas * 
of —— finglewoman, hoth-in and by ber voluntary. examina- 
tron, taken in —_ and upon oath, before eue of his 
najgſtys juſtices in and for county FA 
= — . 83 erte that tha faid child 
is likely to be born & baftardy. and to be. chargeable to the ſaid, 

of — and that the eren Ae Þ is. the. 42 

ther of the faid =? [IF it is after the birth, then fay, 

that whereas R. M. of —— fingltwoman, in her examina- 
tim taken in tvriting pan outh, before ———— one of. his. ma- 
y' juftices of the peace im and for. the ſaid. county, bath 
atlared,! eren ee eee, p now laft paſts as 
11 ttb —— in the county afor 21d, 5 
the ſaid A. M. ae rr a ſ male] baſtard: and 
that ee child is ikely\ ta: become chargeable to the 
faid yarifh .. — and hath charged the abovehound. A. F 
with having got ten her with child of the ſaid baflard chi 11 
If therefore Lu A. F. and A. S. or either of them, their. 
ir either of their: heirs, executors, or. adminiſtrators, de 2 
Hall from time to time, and at all times hereafteny" 
charly indemnify and ſave harmleſs, as well the 
churchwardens and overſeers of the 2 the ſaid is of 
— and their ſucceſſors for the time (ws as 4 | 
ſmgular the other pariſhioners and inhabitants of the 7 is 
Ker, V. which now are, or hereafter ſhall be for N time 

of 885 all manner * taxes, ow aſſeſs 
mentis, 


9 


Waſlards. 


mente, and charges whatſoever, = ion ek 
education, and maintenance of 2 ſaid child, and of ga 

all actions, ſuits, troubles and rus gre and demands what. 
ſoeuer, touching or concerning the ſame, that then this preſent 
obligation | to be "nf; eben of 7. fores. al 


bigned, ſealed, and delivered (havin den AF, 
ks 1 in bo TRY A. 8. 
| B. W. 


£4 - 


E. TK Rs 25 a recognizance for 30 5 repu ted fa- 
+. ther to appear at the ſeſſions, and to abide 
ſuch. order as ſhall be made; on 66. 2. c. 31, 


HER EA SA. M. 7. — fingle woman, lobi 
and by her voluntary examination, taken in writing 
7 oath, before one 77 his majeſly's juſtices of 
the peace in and I the 00 county declared that 
* is * child, and that the ſc 44 ary is likely to be born 
a baſtard, and to be chargeable. 1 the ſaid pariſh of —— and 
that the abovebounden A. F. is the father of the ſaid child; 
IIf it is after the birth, then ſay, I bereas A. M. of —- 
Jingle woman, in and ly her examanation taken in turiting upon 
oath, before — one of his majeſly's juſtices of the peace 
. in and the ſaid county, hath declared that 1 
day f—- ww gf pet; at —— inthe 
in the county fhe the ſaid A. M. was — of « - 


(male) baſtard ehild, and that the faid baflard child it 
to become chargeable to the ſaid pari of — —— hath charged 
the abevebound A. F. with having gotten her with child . the 
ſaid b baflard child: The eondition-of this recognizance is ſuch, 
that if the abovebound A. F. do and ſhall ago 
general quarter ſeſſions Cor, the next general ſeſſions) of the 
Peace 10 — ru the ſaid county, and ſpall abide and per- 
7575 m ſuch order or orders as ſhall be made in purſuance of an 
e the eighteenth your of the reign of ber dat majufly 
= Elizabeth, concerning baſtards begotten and born out 27 
1 _ e wry 
hw gt 4 res e 


» 4 (Ev 4 14 1 * pr * 
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F, Warrant of the two next NEW for the] maker, 
with a. ſumnſons for the reputed father, to 
make the en en ad. eee 
0e a 48 . "Go. Za . e , 


ind. $- To the conſtable of = — 
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-HEREAS information bath 8 
tuo of his majeſly's juſtices of the peace in and far 
the ſaid county, one whereof is of the quorum, ages both of ui 
reſiding next unto the limits of the pariſh church within the pa- 
71% of in the ſaid county, as well upan the complaint 
4 — the . and overſeet's of the poor of the ford pa- 
, as on the oath of A. M. of —— glewoman, that on the 
laſt daft, ſhe the ſaid A. M. was de- 
Jivered Ray a ( male) * 2 at in the ſaid pa- 
„ and that A. . in the ſaid county, taylor, it 
rd of the ſaid baſtard chili, and that the ſaid baſtard 
is now living, and chargeable [ or, likely to become charge= 
able] to the ſaid pariſh of ———— Theſe are therefore to com- 
mand you to bring the ſaid A. M. before us, at the houſe of 
in the ſaid county, on 
— at the hour of in the afternoon of the 
ſame day, to be by us farther examined, touching the premiſſes; © 
And that you give notice thereof, unto the ſaid 7 . that be 
po] S iſe be at the time and place afareſaid, 10 make his 
| ful defence : Jo the end that upon the examination of the 
cauſe and circumſtance, we may take ſuch order therein, as to 
right doth appertain. And what you ſhall. do in the execution 
bereef,, you are to make known unte us the time and placę 


7 3 under our E LR My * 


1. 
le 


wy 
—W- 


&. 


+ Order of fliation 5 maintenance, 
Weſtmorland, dr of 1. P. end K. P. Ae, 
„ IL L maje Apron 7 


quorum, 
beth reſiding Lin, or] next unto the limits of thepariſh church 
within the pariſh fin the ſaid county, 3 


JJC ˙⁰Ab c WS 1 6 WF MN IRON MN, 


day i year CONCET male) 
| 2 child, lately born in the « the pariſh — 4, of 
3 
dle 1 Leere fd il 


74 


nn 


4 


a0 


weben. 


— on: the of _ the 
| N tee . 175 22 7K. M. on + pet Xa ſaid | 
child at 


now Ia #.. „ tas delivered of 4 (male 7 2 
nn. Jaid pariſh of —— in the ſaid county, and that 
the ſaid 1 "hid is now chargeable to the ſaid pariſh of 
| and likely fo to continue; and further, that A. F. of 
in 15 county, yeoman, did beget the ſaid baſtard 
child on the body of her the ſaid A. M. And whereas the ſaid 
A. F. hath iu before us, in purſuance. of our yy 
far that purpiſe, but hath not ſberued any F, 1ffitient cauſe wh 
e the faid A. E. hall not be the reputed father of the fail 
ba/tard thild : [Or, Aud whertas it bath been duly * fb 
ut upon vath, that the ſaid A. F. hath bein duly fm to 
app tar before us the ſaid jſtites, to the end 1955 might examine 
ite the cauſe and circumſtance of the premiſſes ; 1 tobereds he 
the ſaid A. F. hath neg lected to appear before! 1, actorlling th 


ft umme '] We thirefore upon examination of the cauſe 


and circumſtance of the premifſes, as well upon the oath of the 2 
A. M. 9 of do hereby 7 him + e faid A 4.0 

be the reputed fat er of the ra baſtard child. f 
Aud l bereupon we do order, as well for the better 5 1 


as for the ſuſflentation" and relief 


the aid pari 
_ the th, 5 el child, that the ſaid A. F. ſhall and do forth- 


with, ape notice of this our order, pay or cauſe to be paid to 
the Fat church dens and overſeers of the poor of the ſaid 
Pe 0 of or to dnt or one of th em, the ſum 0 
fir and towards the lying-in of the ſaid A. M. and the main- 
2 of” the ſais i4 Mars child, to * time of making this our 


Anil due do alſo bereby further order, that the ſaid A. F. 


5 Rall 2 Reb 2 775 or cauſe to be paid to the ehurchwardens and 
ep 


ouerſeers 0) vo” off the ſaid pariſh of ——= for the timt 
0. or to ſome or 'one © 5 Hom, the fum of * weekly and 
every week from this Preſent time, THE and towards the keeping, 
fu ſentation, and maintenance 0 of eſe aid baſtard child, for and 
during ſo long time, as the ſaid baſtard child — be c Waal 
10 the ſaid pariſh of ———. 

And we af Further order, that the ſaid A. M. alt alfo pay 
* rp to 11 to ks churchwardens nd overſeers of 


2 11 — paris of ——=— for the tim? being,” or to 
1157 hem, the fum of —— withij and every wt 
bn Jail Vaſt fo 01 Pat be chargeable tothe fail 
= Int Oe full net inf ant te care of the 
£ 


1 7 on ar aur bands and fas the « dy my 
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Baſtards, 


One whereof is of the quorum] Many orders fo erly | 
have 1 qua Lia for want of "ſetting forth that 1 55 of 
the juſtices was of the guorum; but now by the ſtatute of 
26G. 2. c. 27. no order rey be ' quaſhed f. 718 Foe defect | 


f * " 4 2 To, Ai 1 44 /// 
only. ö 
TH : 


Whereas i Bath. * 4e 100 *. and Bard 7 The 
examination er the whos ves be b y two jut 
well as the ordering part; for the examination ig a Ju 
cial aA, and qught-to be by both; and it is not — 
that one ſhould examine, and make report to the other; 
but if they, are both preſent, and one only examine, 1 
is well "0h: Joe, i iy in, fan ene of both, 
2 Hall. 478. {54 1545 (157/54 29h 
At well rh the complaint of the Herd jb 
ferrs] It hath been ſaid that an order made without _ 
complaint of the pariſh officers, is not good. Black. 44. 
But in the caſe of K. and Buctall, M. 3 G. 2. vihers 
it was objected, that the order did not appear to be made 
upon complaint of the pariſh; it was anſwered, that the 
__ does not require that the pariſh ſhould complain, 
ives the juſtices power to make ſuch order on the 
few aint of any other. And the order, as to n parts 
was confirmed. 1 Bar nardiſt. a-. 


4 upon the oath of the ſaid A. M. * 5 vi 
the mother may be examined upon oath, concerning the 
reputed, father, and of the time and other circumſtances; 
for that in this caſe, the matter, and the trial thereof, 
dependeth chiefly upon the un and e of 

the mother, Dali e. „ 


14 


Vas deliusred of a (male) 12 lara child} E. 8 G. K. 104 
e. An order was quaſhed, becauſe the ſex of the 
baſtard, or the name of it were not mentioned; ; only, 4 
certain baſtard child bern a" mo WS of wah, eue 
1 6 Rin f n 

e at Ab; — 1 11 . and 
Caſh. The . not e 2 the child 2 born 
in the pariſh ;' and by the ſtatute the juſtices cannot make 
an order to compel a. man to contribute towards the main- 
tenance of a baſtard child, but in caſe of that pariſh 
where 7 was born: And i for this e 


FS. 5 
5.55 G. X. An Butcher. Exception was ben, — 
order of baſtardy, that it did not appear the child was 
Wein! in the pariſh, to which the relief i is ordered „ for it 
ran 


* 


vit the child was born- 


- vas; - 


mi Wan 605 allies of the borough of Lime Regi 5 

within the limits where the pariſh church. is, 4 wats 
Which is only an avermey 
that the juſtices reſided in that pariſh where the child wa 


born, but that might not be the ſame pariſh ordered to | 


4 relieved. And for this fault "me order was quaſhed, 
E 2 2. K. and Childers. On a rule to ſhew cauſe, 
— or order of two juſtices for rellef of a baſtard child, 

n order of ſeſſions confirming the ſame, ſhould 804 
be quaſhed ; it was objected, that it was not directly ad- 

Judged that the child was born in the pariſh (of Staple 

burſt), and yet the order requires the defendant to pay the 

ſum of 45 8. to the churchwardens of that pariſh to re- 
imburſe . It was anſwered, that it doth ſufficiently 
appear in the order, that the child was born there; for it 
adjudges, that the defendant ſhould pay this ſam, for the 
charges the pariſh of Stapleburſt were at/upoti account of 
the woman's lying in there. But the court ſaid, that 
they do not allow of inferences to give the juſtices Jurif- 

Adiction 4 and aceordingly quaſhed both the orders. 1 Bars 
E. 10 56. 2. K. and Gredvis.. 'The dan rs the 

child is born, is only to be indemnified; and if the baſ- 

tard has acquired a Gr elſewhere, the father i is then 

diſcharged.  Nel/. B 

And upon this head it is abſeryable, that there is one 

caſe, which altho' it. frequently. happeneth, yet is not 

within the ſtatute; and that is, where a baſtard is born 
in a pariſh where the mother hath 'no ſettlement. The 

child ſhall go with its mother for nurture, whilſt it is a 

nurſe child, to her place of ſettlement; and ſych place 

can have no remedy upon this ſtatute, for that the child 
was not born there. And it ſeemeth that the pariſh, 
where it was born, ſhall not be liable to maintain it, un» 


til the child ſhall.be Jawfully dne Wer. as a its - 


place of ſettlement. _ 


' Chargeable to the faid bib] Ge 35 pO 3 p 
baſtard child: Exception was taken, that the order doth 


not ſet forth that he is chargeable. to the pariſh, or Jikely 


to be ſo. And quaſhed by che court. Combi 39. 
But in X. and Matthews, H. 8 M. —— wap 


| 2 that the order doth not ſet forth chat the child is 


to become chargeable : But this exception was over- * 
— for that it is ſelf-eyident, that every baſtard 
55 likely to become * 2 Salk. 4755 6. 
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Aud further, that A. F. of — in the. 9 man, 
dd be the fi baſtard child) T. 2 Gs K, and Browne. 
Upon an order of baſtardy it was ſtated, that the huſband 
had been abſent fix years, and. that during his abſence 
the defendant had carnal knawledge of the wife, and theres' 
fore they «judge bim to be the putative father. But by 
the court, This order muſt be quaſhed z for his lying 
with her is not a ſufficient reaſon to infer him the father 
of this child: and though the juſtices need not ſhew the 


grounds they go upon, yet if they do, and it appears no 


fuficient ground, their order will be bad. Str. 817. 
| Summons] If the order do not ſet forth, that the defen - 


darit was duly ſummoned to appear, and for what cauſe, Wh 


it ought to be quaſhed. X. and Glegg, 10 Mod. 4. 


Do hereby adjudgs] T. 4 Ann. O. and Wefton. The great 
objection which ſtuck long with the court, was, that it 
was ſaid in the order, we the ſaid juſtices doth adjudge, 
inſtead of do adjudge ; and after the cafe had 833 
wo terms, and been ſeveral times ſtirred, the court for 
that exception, the laſt day of the term, quaſhed the or- 
And afterwards, H. 4 Am. The fame juſtices made 
another order, with the very fame fault in it, viz. dath 
adjudge; and upon a certiorari, that was quaſhed. L. 
zee os ro OY ROnen | 


| Adjudge the ſaid A, F. to be the refuted father] E. 
20 C. 2. X. and Perkaſſe. An order was quaſhed, be- 
cauſe, there was no adjudication, that the perſon againſt 
whom the complaint was made, was the reputed father. 


2 Sid, 36 5 4 )))) 
. & 2. X. and Fenkins, Motion to quaſh an order 
of two juſtices, whereby they adjudge, that ſuch a perſon 
is not the putative father of a baſtard child, and therefore 
they diſcharge him; and the rather, becauſe in ſuch a a 
caſe the pariſh cannot appeal, becauſe an appeal is only, 
when the party refuſes to give ſecurity to come to ſeſſions. 
And by the whole court, the two juſtices have no ſuch 
authority: for their whole power depends on; the ſtatute 
of 18 Eliz, and that is only to take order for puniſhment 
of the parties, and for relief of the pariſn; and this order 
is for neither the one nor the other. Seff; C. V. 2. 161. 
Str. 1050. "hops | 1 


nB.ß7ỹ-»m 7 is 7" ns Ks gp 
2 and Odem. Order for maintenance of a baſtard child, 
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as 
are to take or 


ſeſſions, and the exception was, becauſe i 

able, in feſpest of the ſmallneſs of the ſum; namely, bur 

29. a week for the maintenance of the / | 
bf ines GO 


7 
1 


alter it. And that ſeemeth the regular courſe. Whether 
the court of king's bench will unravel the cauſe upon the 
merits, may be a queſtion. There may be circumſtances, 
before the juſtices, of alleviation ; as where the juſtices, 


tho they cannot regularly refuſe the woman's oath con- 


cerning the reputed father, yet may have e i w 
th her, 


_ that paſfion or reſentment have ſome influence wi 


or that ſhe cannot perhaps certainly know who is the fa- 


ther of the child. In ſuch caſe, the juſtices - may think 
fit not to overload the'perſon againſt whom ſhe ſwears; 
tho” not perhaps to charge fo ridiculous a ſum (if they 


charge apy thing) as 2.0. a works | 


| | , bl 4 7 8 ; Wl 
During ſo. lng time du, the. ſaid boſtard child. ſhall be 


chargeable] E. 9 H. K. and Barebaler. An order to pay 


ſo much money by the week, till the child ſhall be four- 


teen years of age, was adjudged. to be bad: for the juſ- 
tices have no power but to indemnify the parith ; and 
that is only to oblige him to maintain the child, as on 


as it is or may. be ebargeable, 1 Salk, 121. 2 8 


478. 


An order that the putative father ſhould pay ſo much a | 


week, until it ſhould be able to get its living by work- 
ing, was quaſhed ; it ſhould have been for ſo long time, 


>» 7 ee. 3. _ 


cg. rn 2. 
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zz the child ſhall be chargeable to the pariſh. 1 Vent. 
IO. !! OR 
b But in the caſe of X. and Strert. M. 1 G. 2. An 
order of baſtardy was made, to pay ſo much weekly, till 
the child was nine years old, if it ſhould fo long live. 
And by the court, It is a good order, for we cannot in- 
tend it able to provide for itſelf ſooner. Str. 788. 

$0 in the caſe of X. and Buckall; M. 1 G. 2. Excep- 
tion was taken, that the order appointed the fum of 28. 
to be paid weekly, till the child ſhould come to the age 
of twelve years, without ſaying, if the child ſhall be fo 
Jong chargeable to the puriſh, It was anſwered, that indeed 
the old authorities. lay it down in general, that orders of 
baſtardy, as well as other orders relating to the poor, muſt 
de under the limitation mentioned; but the later authorities 
have been, that orders of baftardy need not: and this, it 
was ſaid, is founded upon good reaſon; for there cannot 
be any reaſonable intendment, that baſtards, who have 
no kindred, will have proviſion from mw body, till ſuch. 
an age as is mentioned in the order. And of that opi- 
nion was the court, and confirmed the order as to that 
point. 1 Barnardiſl. 261. „ N. 
But then the child may be bound an apprentioe into 
another pariſh before that age; and having gained a ſet- 
tement in ſuch other pariſh, the effect of the order ſhould» 


then ceaſe. Therefore it is beſt in this and all ſuch like 


caſes to hold to the ſtatute: and the ſtatute here only 
gives power to the juſtices to take order for the relief of the + 
fariſh 10here the child ſhall be born. e 

In Browne's caſe; T. 9 W. it was ſaid, the juſtices 
cmnot order a ſum, for putting out the child an appren- 
tice, Comb. 448. 33 | 2 

But in the aforeſaid caſe of K. and Buckall, M. 3 G. 2. 
Where it was ohjected, that the order was for the repu- 
ted father to pay 4 1. 10 the overſfers for binding the child 
ou: apprentice, when it ſhall come to the age of 12 years; 
ind did not ſays the child ſhall want it; ſo that tho' 
the child ſhould be provided for in any other way, be 
ſum muſt be till paid to the overſeers: The objection 
vis over- ruled by the court; and che order, as to that, 
held good. 1 Barnardiſt. 261, . 

But it ſeemeth not neceſſaty to incumber the order 
therewith z for it may be the ſame thing if the pariſh 
bind him out, and. pay the money; for until ſuch ſum 
dun be run fr by the y payments, ſo long the | 
al continues eee ond eu W 
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| the abavebound A. F. ſhall obſerve and perform t 
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| Baſſards: 


BIT after all, ſo, far as theſe errors above rehearſed 
ſhall affe only the form of the order, and not the me- 


rits thereof; the ſame. may be amended, at the „ 

by the 5 G. 2. c. 19. before the; appeal ſhall be pro 

ceeded upon, and then. the Foy Wa 25 een = 
„de e e 41 
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3 Eon of a a e to appear 37 5 


n nnen e we not performed 5 0n the 
8 El. C. 5 e 1145 . 23 JP 4 8 
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HEREAS. Fs an det We the hand S 


1. tue of bis majefty's juſlices of the peace 
for the laid county, one: whereof is of 'the quorum, and beth 


„ 


Fus refiding ¶ in, or} next unto the limits of: the pariſb church 


within the pariſh of — in the ſaid county; A. F. 
in the ſaid county, taylor, is adjudged to be the. reputed father 
of a baſtard child born lately of the body of A. M. 9 
Jingle woman, at in the ſaid pariſh of [And 
then ſet forth what was ordered therein further]! And 
whereas the ſaid A. F. bath net n nor . 
aid order : 

The condition therefore F this recognizance is fu „ that if 

e ſaid 


or der + 
or ſhall perſonally appear at, the next general ſeſſions of the 
peace, t 5 and for the ſaid. county, 22 l te 
and there abide ſuch order as ſhall be then made by the court, 
cancerning the ſaid baflard child, if any ſuch order ſhall be 
then made; and if no ſuch order ſhall be then made or taken 
by the ſaid court, if the ſaid A. F. do and ſhall perform the 


order already by us made as aforeſaid ; Then. * _—— 
to void. bs: 


1 


Dattery., Ses Allault. 
| Bawdy houſes. See Lewbneſs, | 
Behaviour, See Suretp, + © 
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che, and * lands are prevented from Wr oyerfiow- 


TH E RE. AS on the north wilt coaſts of Eagle, 
and eſpecially in the county of Lancaſſer, the ſea is 


9 ed, 


— > 3 


„ 


| 1 
ed, by large bills, the ſand of which is ſo looſe, that in 
dry weather it is thrown by the winds on the adjacent 
Jands, to the damage thereof] Aud the danger of the inha- 
bitants, who are expoſed thereby to the inundation of the 
ſea; to prevent which, the land owners are at or heya | 
annually to plant and maintain a ſort of ruſh or ſhrub 
called /arr or: bent; but many diſorderly perſons pluck. up 
and carry away, the ſame, to, make matts and bruſhes :» 
Thereſore if any perſon without conſent _'of the owner, 
ſhall cut, pull up, or, carry ae pues ſtarr or bent off the 
ſaid hills on the northweſt coaſts of England, on complaint 
thereof on gathtto one juſtice, the offender ſhall be ſum- 
moned, and on: default of appearing,..the juſtice ſhall iſſue. 
his, warrant to,apprepend and bring him before him; and 
being convicted on oath of ang witpeſs, or confeſſion, he 
ſhall forfeit. 208, half to the informer and half to the 
owner of the bent, by diſtreſs; and for want of ſufficient - 
diſtreſs, to de ſent. to the houſę of correction for three 
months, to be: kept to hard labour; and for a ſecond of- 
fence, to be committed to the bouſe of correction for one 
year, to be Whipt and kept to hard labour. 
And if any ſtarr os bent ſhall be found within five miles 
of the ſaid ſand hills, the perſons, convicted of having the 
ſame in cuſtody ſhall, forfeit 208. ip like manner, and for 
want of ſufficignt diſtreſs ſhall ſuffer three months impri- 


ſonment, and hard labour in the houſe of correction. 


But this ſhall not reſtrain any perſons from the exerciſe 
of any ancient preſcriptive right, to cut- ſtarr or bent on 


© 33- Jh 75 Hack a; 


the ſea coaſts, in the county of Cumberland. 15 & 16 G. 2. 
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A S bigamy in our law ſeems for the moſt part to be uſed 
to 


ignify the having of two wives ſucceſſively ;one 


after the other, I ſhall take the liberty to transfer the of- 


fence which is commonly treated of under this title unto . 
the title Polygamy, which ſignifies more Properly the 
haying two or more wives or huſbands at the ſame time. 
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1 N order to avoid repeating the ſame r ulations fo many 


times over, as the offences hereunder mentioned are 
treated of under their reſpective titles in the different parts 
_ ef this book; it is thought proper, to inſert here at large, 


the whole law — to them altogether, and to refer 
e for the knowledge of the ſeveral 


- 4 


By che 9 G. 2. c. 22. (commonly called the 2 | 


which is required to be read at every ſeffions and leet; and 
by the'6'G. 2. c. 37. and the 10 G. 2. c. 32,, which by 
ſeveral continuances were in force till Sept. 1. 1757, &c. 
and finally by the 31 G. 2. c. 42, were made perpetual ;' 
and alſo by the 27 G. 2. c. 15. it is enacted as followeth: 

If any. perſon or perſons, being armed with ſwords, 


fire - arms, or other offenſive weapons, and having his or 1 
their faces blacked, or being otherwiſe diſguiſed, hall 

(1) appear in any foreſt, chaſe, park, paddock, or grounds 
incloſed with any wall, pale, or other fence, wherein any 
deer have been or ſhall be uſually kept, or (2) in any war- 

ren or place where hares or conies have been or ſhall be 
uſaally kept, of (3) in any high road, open heath, com- 


mon, or down ; br (4) ſhall unlawfully and wilfully hunt, 


wound, kill, deſtroy, or ſteal any red or fallow deer; or 


(5) unlawfully rob any warren or place where conies or 


hares are uſually kept; or (6) ſhall unlawfully ſteal or 


take away any fiſh out of any river or pond; 


Or if any perſon or perſons (that is whether armed and 


diſguiſed or not) ſhall (7) unlawfully and wilfully hunt, 
wound, kill, deſtroy, or ſteal any red or fallow deer, fed 
or kept in any places in any of the king's foreſts or chaſes, 


which are or ſhall be incloſed with pales, rails, or other 


fences; or in any park, paddock, or 8 incloſed, 
where deer have been or ſhall be uſually kept; or (8) 


ſhall unlawfully and maliciouſly break down the head of 


mourd of any fiſh pond, whereby the fiſh ſhall be loſt or 
deſtroyed ; or (9) ſhall unlawfully and maliciouſly kill. 


maim, or wound any cattle; or (10) cut down or other- 


wiſe deſtroy any trees planted in any avenue, or growing 
in any garden, orchard, or plantation, for ornament, 
ſhelter or profit; or (11) ſhall ſer fire to any houſe, 


| barn, or outhouſe, or to any hovel, cock, mow, or ſtack _ 
of corn, ſtraw, hay, or wood; or (12) ſhall wilfully and 


maliciouſly ſhoot at any perſon in any dwelling . or 
5 | | 8 bother 
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| delph of coal, or cafinel coal: 


| ricted (in any county in England) 


Black att. 


other place z or (13) ſhall knowingly ſend any letter 


ag any 

without any name ſubſcribed: thereto, or figned with a 
fctitious name, demanying money, ' veniſon or other va- 
juable thing; [or threatning to kill or murder any of his 
majeſty's ſubjects, or to burn their houſes, outhouſes, 
barns, ſtacks of corn or 22 hay or ſtraw; 27 G. 2. 
4. 15. ] or (14) ſhall foccibl 

fully in euſtody of any officer or other perſon, for any the 
ſaid offences; or (15) ſhall by gift or promiſe of money, 


or other reward, procure any of his majeſty's ſubjeRs to 


join him or them in any ſuch unlawful act; or (16) ſhall 
unlawfully and maliciouſly break down, or cut down the 
bank of any river, or any ſea bank, whereby any lands 
ſhall be ovetflowed or damaged; or (17) ſball unlawfully 
and maliciouſly cut any hop-binds growing on poles in any 
plantation of hops; or (18) ſhall wilfully and maliciouſly 


ſet on fire, or cauſe to be ſet on fire, any mine, pit, or | 


OP 


; nty | all be adjudged guilty 
of felony, and ſhall ſuffer death as in caſes of ' pul 
without benefit of clerpy ; 'but not to work corruption of 
blood, nor forfeiture of lands or goods. | 


Every perſon fo offending, being thereof lawfully con- 


Note; I have added the words above ( whether armed and 


diſguiſed or not) to obviate an error, as I take it, which 


runs thro? moſt of the books, in a very material part of 


this ſtatute. They do ſuppoſe that a perſan muſt be armed 


and diſguiſed to commit any of the offences abovemention- 


ed, even the ſending of a threatning letter, or perſuading 
another to be an accomplice; whereas it ſeemeth fome- 
what clear, that to be armed and diſguiſed is only neceſ- 
ary to conſtitute any of the ſix firſt offences, and that 


any perſon whatſoever may be guilty of any of the 


other following offences, whether armed and diſguiſed or 
% 8 | ; et | 
And for the more eaſy and ſpeedy bringing the offenders 
to juſtice, if any perſon ſhall be charged with being guilty 
of any the ſaid offences, before any two juſtices where the 


offence ſhall be committed, by information of one or more 


credible perſons on oath by them to be ſubſcribed, the ſaid 
Juſtices ſhall forthwith certify under their hands and ſeals, 


and return ſuch information to one of the principal ſecre- 


tries of ſtate. z who ſhall lay the ſame, as ſoon as conve- 


niently may be, before the king in his privy council : 

vhereupon the king may make order in ſuch his council, 

requiring the offender to ſurrender himſelf in forty days, to 

uy of the juſtices of the king's bench, or to any - 
. 0 3 


y reſcue any perfon being law- | 
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ſaid council, may award execution 


2 


abi ,,, 8 M e eee 

And if any perſon, after the time appointed for ſurrender 
ſhall be expired, ſhall conceal, aid, abet, or fuccour ſuch 
offender, knowing him to have been fo charged, and to 
have been required to ſurrender himſelf by ſuch order, and 
ſhall* be lawfully convicted thereof; he ſhall be guilty of 


felony without benefit of clergy. 
But this ſhall not hinder any judge. juſtice of the peace, 
magiſtrate, officer, or miniſter of juſtice, from apprehend- 
ing and ſecuring ſuch offender, by the ordinary courſe of 
law : And if he be taken and ſecured before the time of 
ſurrender, he ſhall have his trial by due courſe of law. 
And the inhabitants of the hundred ſhall make ſatiſ- 
foction (not exceeding 200 |.) for the damages ſuſtained 
by the: killing or maiming of cattle ; cutting down or de- 
ſtccying trees; ſetting fire to any houſe, barn, or out- 
bouſe, hovel, cock, mow, or ſtack of corn, ſtraw, hay, 
or wood; breaking or cutting down. the bank of any fi- 
ver, or any fea bank, whereby any lands ſhall be over- 
flowed or damaged; cutting hop-binds growing on poles 
in any plantation of hops; ſetting on fire, or cauſing to 
ſet on fire, any mine, pit, or delph of coal or cannel 
coal; the ſame to be rateably taxed and levied, as in 
caſes of robbery by the ſtatute of 27 El. c. 11 
But no perſon ſhall be enabled to recover damages, un- 
leſs he {hall by himſelf or ſervant, in two days after the 
damage done, give notice of the offence unto ſome of the 
inhabitants of ſome town, village, or hamlet near to the 
place where the fact was committed; and ſhall, in = 
10 5 Ss +: 4. Wh 
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days alter ſuch⸗ otic 
or the examination on bath ef his ſervant who” had the 
care of the'ſame/ before a juſtice inhabiting in or near the 
hundred, whether he knows the perſon or perſons” that 


committed the fact, or an of them; and if upon ſuch $ 


examination it be confefled, that the examinant knows 
the ſaid perſons or! any of Went then ſuch perſon cons 
fefling ſhall be bound by recognizance to proſecute the 
offender by indictment or otherwiſe/according to law. 


And if an offender be apprehended and lawfully con- 


yicted, in ſix months after the offecice wanne, we 
hundred ſhall not be liable, 

And the action ſhall not be commenced but within one 
year after the offence committed. 5 

And if any perſon ſhall apprübehar or nd to We 
victed, any ſuch offender abovementioned, and 'ſhall be 
killed, or wounded fo as to Joſe an eye, or the uſe of any 


limb, in apprehending or ſecuring, or endeavouring to 


apprehend or ſecure any ſuch offender; on proof thereof 
made at the ſeſſions where the offence was committed, or 
the party killed or wounded, by the perſon ſo apprehend- 
ing or cauſing the offender to be convicted, or the per- 
ſon ſo wounded, or be ve executors or adminiſtrators of the 
party killed, the j juſtices ſhall give a certificate thereof to 
the perſon wounded; or to the executors'or adminiſtrators 
of the perſon killed; by which they ſhall be intitled to 
receive of the ſhetiff 50 l. to be allowed in his accounts; 
which he ſhall pay in thirty days from the time the certi- 
fcate ſhall de ſnewed to him, on pain of forſeiting to the 
party 10 L. for OR Ng! for 78 ane ae party may 
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= T having been found by experience, that e or bisek 
cawke, commonly called black lead, is neceſſary for di- 
vers uſeful purpoſes, and more particularly i in the caſtin 


of bomb ſhells, round ſhot, and cannon balls, and that 


the ſame hath been diſcovered in one mountain or ridge of 

hills only in this reale, and great deſtruction having deen 

made thereof of late years by evil diſpoſed een 3 there- 

fore it is enacted, that every perſon who ſhal 

break, or by force enter into, any mine or wad hole 9 

wad or black cawke, my called black lead, © or into 
4 any 
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27 Wlack lead; gls 


pit, * or vein thereof; or ſhall — take 
228 carry away from thence any wad, black cawke, or 
black lead; or ſhall aid, hire, or command any perſon to 
commit any the ſaid offences, ſhall be guilty of felony, 
and the court or judge may order him to be committed to 
priſon, or the houſe of correction not exceeding one year, 
to be kept to hard labour, and to be publickly whipt by 
the common hangman, or by the maſter of ſuch houſe of 
correction, at the times, and places, and in ſuch manner 
as the court ſhall think proper; or he may be tranſported 
for a term not exceeding ſeven years; and if he ſhall vo- 
luntarily eſcape, or break priſon, or return from tranſpor. 
tation before the time, he ſhall be guilty of felony without 
benefit of clergy. 25 G. 2. c. 10. / 1. de 0 
And if any perſon ſhall buy or receive aaphech wad, 
_—_— the ſame to be unlawfully taken and carried 
_ as aforeſaid, he ſhall be guilty of felony, and be 
e to all the penalties! inflited by the laws on en 


knowingly buying or receiving ſtolen Wn 1. 3. 
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 Blaſphemy and ns, 


L 1 blaſptiemers againſt God, as denying his being 
X or providence ; and all comumelious reproaches of 
Jes Chriſt; all profane ſcoffing at the holy ſcriptures, or 
expoſing any part of them to contempt or ridicule ; im- 
poſtures in religion, as falſely pretending-to extraordinary 
commiſſons from God, and terrifying or abuſing the people 
with falſe denunciations of judgments; and all open lewd- 
neſs groſsly ſcandalous—are puniſhable by fine andcimpri- 
ſonment, and alſo ſuch corporal punichment as to the 
court ſhall ſeem meet, according to the heinouſneſs Ww 


the crime. 1 Haw. 6, 7. 


2. Alſo ſeditious words, in derogation of the eftabliſh- | 
ed religion, are indictable, as tending to a breach of . 


Ne. 1 Haw. 7. 8 
3. No-perſon; Mall, have any benefit of the ese 


"ad who ſhall deny in his preaching or writing, the doc- 


trine of the bleſſe d Trinity, as it is ſet forth in the pm 
ticles, ' 1 W. fe. 1. c. 18. /. 17 

4. If any perſon ſhall in any — play, interſude, bew, 
may · game, or pageant, jeſtingly or profanely ſpeak or uſe 
the holy name of God, or of Chin“ Jeſus, or of the holy. 
ghoſt, or of the Trinity; he {hall forfeit: 10 I. half to the ' 
kings a pov egos har _ ſue. 34-6 22 

SW vid c. 5 $» 11 
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Slaſphemy-and:-profanencſs. 217 
. If 'any perſon; having deen educated in, or at any Chriftians de- 
wo — profeſſion of the chriſtian religion in this fn N 
tealm, + (ball by writing, printing, teaching, or adviſed 
ſpeaking, deny any ane of the perſons in the holy N 
be God ʒ or ſhall aſſert or maintain there are more gods 
one; or ſhall deny the chriſtian religion to be true, or the 
holy ſcriptures to be of divine authority: and (hall be con- 
vided thereof, in any of the courts at #efminftery.or at 
the aſkzes, on the oaths of two witneſles, he ſhall for the 
firſt offence be incapable to have any office eccleſiaſtical, 
civil, as military, ( unleſs he ſhall renounce ſuch opinion in 
the court where he was convicted within four months after 
ſuch conviction); and for the ſecond offence he ſhall be 
diſabled to be plaintiff, ian, executor, or adminiſtra- 
tor, to take any gift or legacy, or to bear any office, and 
{hall be impriſoned for three years. 9 10 M. c. 32. 
But no perſon ſhall be proſecuted for any words ſpoken, 
unleſs the information be given to a juſtice of the peace, 
within four days after the words ſpoken, and the proſecu- - 
: tion of ſuch offence be within three months after ſuch in- 
= formation. il. wk ; | 
6. M. 1 G. 2. K. and Curl. An information was exhi- Cafe of Edmund 
bited by the attorney general, againſt Zdmund Curl, for Curl. 
printing and publiſhing two obſcene books, the one ſtyled 
The nun in her ſmack ; the other, The art of flogging z ſetting 
out the ſeveral lewd paſſages, and concluding againſt the 
peace: And of this the defendant was found guilty. It was 
moved in arreſt of judgment, that however the defendant + 
may be puniſhable for this in the ſpiritual court, as an of- 
fence againſt good manners; yet it cannot be a libel, for 
which he is puniſhable in the temporal courts. But after- 
long debate and conſideration, the court at laſt gave it as: 
their unanimous opinion, that this was an offence proper- 
ly within their juriſdiction; they ſaid, that religion is 2 


5 8 Kerr KAS 88 8 


7 part of the common law, and therefore whatever is an of 
Js fence againſt;rhar, is evidently an offence againſt the com- 
e non law. And the defendant was ſet in the pillory. Str. 
25 788. 1 Barnardiſt. 29. a | | | | 
n 7. E. 2 G. 2. K. and Wedlflon. He was convicted on Cafe of Thomas 
* four infarmations, for his blaſphemous diſcourſes on the Woolſton. 
„ miracles ef our Saviour. And attempting to move in ar- 
| reſt of judgment, the court declared they would not ſuffer 
pit it o be debated, whether to write agaiaſt chriſtianity ge- 
e nerul was ot an.o\foance puniſhable in the temporal courte 
7 at mmon law: They deſired it might be taken notice 
6 of, that tHey laid their  fr2t upon the word general, and 
by | did not int» ud o include diputes between learned men up+ > 
£ on particular controverte points. The next term he was 


brought 


Caſe of James 
Nayler, 


Caſe of Peter 
Annet. 


Navy. 


3 brought up, und fined 25 l. tor each of his four diſcourſes, 
do ſuffer a year's impriſonment, and to enter into a recog- 


nizance for his good behaviour during his life, himſelf! in 


3000 l. and 2000 l. by others. Str. 834. 


8. In the year 1656, James Nayler for pedionaing our 


Saviour, and ſuffering his followers to worſhip' him, and 


pay him divine honours, was ſentenced to be ſet in the 


| pillory, and to have his tongue bored thro' with a red hot 
iron, and to be whipped, and hu wy ge in the forehead 


with the letter 3. * 
H. 2 G. 3. K. and Annet. An inforttidtion was ex- 


hibited by the attorney general againſt the defendant, for 


writing, printing, and publiſhing a certain malignant, pro- 
fane, and blaſphemous libel, intitledl, The free inqui- 
<< rer, tending to blaſpheme Almighty God, and to ridi- 
cule, tradudd,: and diſcredit the holy ſcriptures 31 and on 


cConviction; he was ſentenced by the court, to ſuffer one 


month's-impriſonment in Newgate, to ſtand twice in the 
pillory, with a paper affixed over his head, with theſe 


words, „For blaſphemy ;” then to be kept in the houſe 


of correction to hard labour for one year, and at the ex- 
piration of the year, to be remanded to Newgate, and to 


a find ſecurity for his good behaviour during life, himſelf 


in 100 l. and two ſureties in 7 each; and to be fined 
6s. 8d. 


veſſels of war, being guilty of profane oaths, curſings, ex- 
ecrations, drunkenneſs, uncleanneſs, or other ſcandalous 
actions, in derogation of God's honour, and corruption of 
good manners, ſhall incur ſuch puniſhment as a court mar- 
tial ſhall'think fit to impoſe. 22 C. 2. c. 33. Art. 2. 

For profane cutſing and ſwearing,” ſee title — 


* JF ny book ſhall be taken or otherwiſe loſt out of any 

| 55 Hbrary; any juſtice may grant his warrant to 
ſearch for it; and if it ſhall be found, it ſhall by order of 
ſuch Juſtice k be reſtored to the library. 7 Ann. c. 14. 5 10. - 


= wh T n popiſh. See Popern. 
heats Brandy. See Extiſe. 
4 80 —_ * Braſs. See Pewter. 
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10. All perſons i in'or belonging to his majeſty” s ſhips or 


en. + Bk. I. | 
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] "HE 1 8 of the 31 G. 2. c. 29. that all t 1 5 
former laws relating to the aſſize of bread, and = ra w" as 
enacts the fa ame, with additions and amendments, Which. 
throughout the whole, is a very regular and judicious act; 
ſo that the author hath nothing more to do than to abridge ] + SS 
the ſame in the order as it ſtands: not being ang, in 2 
point of method, to alter it for the better. 1 

r. T9 the intent that a plain and conſtant rule aud me- Power to et the 
thod may be duly obſerved, in making and affizing of the aflize, 
ſeveral ſorts of bread which ſhall be,made for ſale, in 9 i > 
place where an aſnae ſhall be thought proper to be ſet; it — 
is enacted, that it ſhall be lawful for the court, or for the ' 
perſon or perſons herein authorized to ſet the aſſiae of. * 
bread, to ſet and aſcertain in any place within their juriſ- 
diftion, the aſſize and weight of all forts of bread which 
ſhall be made for ſale, or expoſed to ſale, and the price 
to be paid for the ſame, when and as often as they ſhall | 
think proper. 31 G. 2. c. 29. / 2. 

2. And therein reſpect ſhall be had to the price, 1 In a as 
the grain, meal, or flour ſhall bear, in the market or the price of corn. 
markets in or near to the plages for which ſuch aſſize hal! 
be ſet. id. | . 

3. And making reafcinable Wome: to the balcond "48 Adee to 
their charges, ur, and profit, as they ſhall deem pro- the bakers, 
per. 1d, 

4. Where an affze ſhall be thowght' proper to 85 ſet, no Penalty of diſ- 
perſon ſhall make for ſale, or ſell, or expoſe to or fur ſale, obeving the 
any ſort of bread, except wheaten and houſhold (other: 3 
wiſe brown bread), and ſuch other ſorts of bread as hal! 
be allowed in the afſize : But where it hath been uſual to | 
make, or the perſons ſetting the aſſize ſhall allow the 
making of bread, with the meal or flour of rye, barley, 
oats, beans, or peaſe, or of any ſuch different forts of 
grain mixed together; the fame may be there made and _ 
ſold accordingly.: And if any perſons ſhall offend in the | 
premiſſes, and 45 convicted thereof by confeſſion or oath  _ 
of one witneſs, before any magiſtrate or juſtice within 
the limits of their juriſdiction ; he ſhall forfeit not er- 
ceedipg 40 8. nor leſs than 20 8s. /.-3. 


* 


5. And in every place where an aſſize ſhall be thought Tables of e. 


proper to be ſet; the aſſize and weight of the ſeveral ſorts 
of bread which ſhall be there * ſhall be a according © 


to the following tables: 
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In the firſt column is the price of the buſhel of wheat 


Mincheſſer meaſure, from 2 8. 9d. to 14 8. 6 d. a buſhel, 


the allowance of the magiſtrates or juſtices to the baker 
for baking being included; and in next two columns 
are the 


price of wheat is 58. a buſhel, and the magiſtrates al- 
lowance 1 8. 6 d. to the baker for baking; then oppoſite 
to-6s. 6 d. in the ficſt column, will be found the weighe 
and prices of-the'feveral loaves. mans "a, 
And as the weight of the penny loaf is here only ſpe- 
ciied, the weight of larger loaves may eaſily be aſcer- 
tained by addition; as for example, a twopenny loaf (when 
wheat is at the ſame rate) is twice as much as the penny 
loaf, the ſixpenny 
teen penny loaf eighteen times as much. 


Note, the wheaten -loaves are three fourths of the 
iſtrares oa r © - 


weight of the houſhold loves; and if the magiftrare 
jaſtices ſhall think fir to allow of any white loaves of 


the price of one penny or two pence, they are to weigh *© 


ſame prire. : 


three fourttro of the weight of the wheaten loaves of 
And note, that the prices of the houſhold loaves 


and 


3 
« 


Are 


weights of the ſeveral loaves : Then in the other 
columns are the prices. So that, for example, if the 
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loaf fix mes as much, and the eigh- a 
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aways three fourth of the prices of the wheaten loaves; © 


* 5 8 b ” 
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ix the price of the ſeveral 


3 . | 5 23+ Bread. | | 

and where it ſhall be thought proper to all half. quar- 
tern loaves, the prices of ſuch 3 ſol ſingly) are 
to be half a farthing- higher than is allowed by this table, 


©. 


when it ſhall ſo happen that the fatthing is Tplit,, 


+ 


And magiſtrates and ER being to ſet the aſſize and 


tothe price which the grain, meal, or flour, of which the 
ſame ale made, ſhall bear in the market; hut no proviſion 


bdeing made how they ſhould know what price the reſ; pec- 
| ARS 46+ 1% Hah © 4 | A Oe TY $6 © 
tive ſorts of meal and flour ſhould be eſteemed to hear, in 
Proportion tö the price of wheat they are therefore to 


ng © take notice, that the peck loaf. of each ſort of bread is to 
weigh when well baken, 17 lb. 6'0z. averdupois weight 


1 & 


# + . (which conſiſts of 16 drachms to the ounce; and 16 ounces 


” 


35 io the pound), and the reſt in proportion; and that every 
— ſack of meal or flour is to weigh 2 cwt. and 2 qrs. net; 
and that from every ſack of meal or flour there*ought to 
© * | *be*prothuced, on the "average, 20 ſuch peck loaves of 
** * bread; and, by obſerving the ſaid rule, magiſtrates and 


22 


> » Juſtices may at all times know if the baker hath more or 


| + 1 5 C- 4. 3 1 1 4 10 ; 
les than the allowance they intend to give him. 
2 8 5 1 , " 1 = *. 4 22 
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_ grains here under mentiond . 


+ 
3.3 * 


This table is divided into three columns, Column 1. 
contains the prices of the buſhel of grain, the allowance 
for baking included; which, prices are adapted ſo as to 
ſerve either for the Vincheſter buſhel. of rye, barley, oats, 
beans, maſlin (otherwiſe, miſcellany, conſiſting of two 


thirds. wheat and one third rye) ; the price of either of 


- which buſhels.in the market being known, the magiſtrates 
are to add the intended allowance thereto; the amount of 
which being found in column 1. the weight which the 

loaves. ought to be will be found under the column No 2. 
and, the price of the reſpective. peck loaves (which are to 

weigh 17:1b, 6 oz. each] under Ne 3. | 


| "I cunt „ ET 
Example; When the price of the buſhel of barley in 


4 


the market, with the allowance to the baker is 4 8. look 
for that ſum in column i, and under their. reſpective titles 
in the fame line will be found the weights which the ſe- 
veral aſſize barley loaves ſhould. be of, and the price of 
the peck barley loaf; and ſo of each of the other Tra, 3 

3 1 | ote, 


1 * 


* 


* 
* 


ves of bread, having reſpect 


% 


Note, where bread is allowed at any time to be made 
for ſale, of peaſe only; the aſſize and price thereof are to 
be ſet and fixed from the bean columns: and where bread 
is ordered to be made for ſale, of a coarſe ſort of maſlin 


ot miſcellany grain, | conſiſting gf one third Tye, one hire 
barley, and one third either peaſe or , beans, the 4 
2 n 22 „ „ "8 1 y 1 18 „ ö 
and price thereof are to be Tet and fixed from the barley ß, 
columns. r c 7 — — ee ne ee eee ee 


Note alſo, that this table js framed for bread to be ade 
of the whole: produce of the faid ſeveral grains, except the b 
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6. Exer / 


JT eW 


the aize ſo ſet ſhall take place from ſuch time as the fad oi hey 


[ton ſhall in any week be made by the ſaid court or 


r 
6. Every aſſize which 'ſhall be Tet, in any city, town Are to be fer | 
corporate, hundred, diviſion, liberty, rape, or wapen- „ Hoke upois 
take, ſhall be ſet in averdupois weight, and not troy _ 
weight ; and in the. proportions directed by the ſaid _—. 
des, or as near as may be; and the ſaid tables ſhall en- 
tend as well to ſuch. bread which ſhall be made of the 
four of wheat mixed with the flour of other grain, as |. 
alſo to bread which ſhall be made with the flour of other 
gain than wheat, which ſhall be publickly allowed in 
any place, to be made into bread ; and the aſſize of al! 
ſuch mixed bread ſhall be ſet as near as may be according 
to the ſaid tables. ſe 57. 5 8 „ 
. The prices which the ſeveral kinds of grain, meal, Prices of gren 
n&-flodr, allowed to be made into bread, ſhall. bona fide gef enen 
ſell for in the markets or places in London, where ſuck 2 
gain, meal, and flour ſhall be publicly ſold during the ; 


* 
R 


5. A oe 5 


LY 


d 


* I 
* 


whole market, and not at particular times thereof, or on 6 
articular contracts only, ſhall from time to time be given 

n and certified on oath, on ſome certain day in'every . ..... .... 
week, as the court of mayor and aldermen mal appoint, IE 


by the meal weighers of the ſaid. city or ſuch other per- 
ſons as the ſaid court ſhall direct; and ſhall alſo, on ſome 
certain "day in every week to be appointed by the fade 
court, be entred by ſuch meal weighers or other perſoorrtns̃ů 

tbe appointed as aforeſaid, in writing under their hands, 
in ſome bock for that purpoſe to be provided by the ſaid : 

city, and kept at the town clerk's office And the net 
lay after every ſuch prize ſhall 'be ſo given in and certi? : 
fed, the affize and weight of all forts of bread to be fold * "1% © © 
or expoſed to ſale, and the price to be paid for the ſane,” = © = 1 4 
ſhall from time to time be ſet by the faid court, if hen 
ſiting ; if not, then by the mayor of the ſadid city. And” 7% +=» 


— 5 pi K „ 2 


In and the kiberties thereof and the weekly bills of mor 
ality (the city of Lefiminſter and liberties thereof, the. _ 
borought-of Southwark, and weekly, bills of motcality I. 
the county of Surrey excepted) umil a new-or-other allize- - « 4} « + 
in London ſhall he ſet. And after the ſetting of every '« » 
ſuch aſſize by the ſaid court, or by the mayor when the 
nid court ſhalt not: fir t aſze fo ſet wi 

convenient ſpeed be made publick, in ſuch. manner as the 

ſaid court ſhalt direct. But before any advance or reduc- 


court ſhall order, and be in-force for the ſaid-city-of Ln 


* 3 a 


mayor, in the price of bread ; the meal weighers or ſuch 
other perſons as aforeſaid appointed to make return of the _ 


c 


by 


Wied. 
prices of grain, meal, and flour, ſhall leave in writing 
| at the common hall of the company of bakers, a cop 
of every return ſo made and entred by them as aforeſaid 
* ſometime of the ſame day on which they ſhall make the 

faid return and entry: to the intent that the ſaid company 
may, in the morning of the next day after every ſuch re- 
turn and entry ſhall be made, and before any aſſize ſhall 
be ſet, have an opportunity to offer to the ſaid court or 
mayor n all ſuch objeRipns as they ſhall think 
; fin againſt any advance or reduction being that day made, 
1 No 8. The court of mayor and aldermen of every other 
dies and towns | City where there ſhall be any ſuch court, and when ſuch 
- eorpo:ate. court ſhall fit; and where there ſhall be no ſuch court, 
| or being any ſuch, when the ſame ſhall not fit, the mayor, 
bailiffs, or other chief magiſtrate or magiſtrates of every 
ſuch other reſpective city; and in towns corporate, or 
. boroughs, the mayor, bailiffs, aldermen, or other chief 
magiſtrate or magiſtrates of eyery ſuch town corporate or 
borough ; or two juſtices in ſuch towns and places where 
there ſhall be no ſuch mayor, bailiffs, aldermen, or chief 
magiſtrates ; ſhall and may from time to time as there 
ſhall be occaſion, cauſe the reſpective prices which the 
ſeveral ſorts of grain, meal, and flour (fit to make the 
different ſorts of bread allowed there) ſhall bona fide (ell 
for in the reſpective publick markets in or near to ſuch 
place, ns the whole market, and not at particular 
times thereof, or on particular contracts only, to be given 
in to them and certified upon oath, in ſuch manner, and 
by ſuch perſons, and on ſuch day in every week, as they 
_ ſhall reſpectively appoint. And the price which ſhall be 
ſo certified, hall be entered by the perſons who ſhall cer- 
tify the ſame, in books to be provided and kept by them 
for that purpoſe. And within two days after every ſuch 
price ſhall be fo returned, the aſſize and weight of bread 
for ſuch place, and the price to be paid for the ſame, 
ſhall be ſet by ſuch court or magiſtrates reſpeRively as 
aforefaid. And the aſſize fo ſet ſhall commence on ſuch 
day in every week, and be in force for ſuch time not ex- 
_ ceeding ſeven days from the ſetting of ſuch aſſize, as ſuch 
court er magiſtrates reſpectively ſhall direct. { 7, 


How in places 9- If two es of counties at large, ridings, or di- 
wichin counties yiſions, ſhall at any time think fit to ſet an aſſize of 
Wage, bread, for any place within the limits of their juriſdic- 


tion; in ſuch caſe, it ſhall be lawful for ſuch two juſ- 
tices, to cauſe the price which grain, meal, and flour (fi 
to make the ſeveral ſorts of bread that ſhall be made . 


* 


ng Wl fic in any ſuch place) ſhall bona fide (ell for in the re- 
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. ſpecti ve publick corn market or markets in or near any 
* ſuch place, during the whole market, and not at any par» 


ticular times thereof, or on ſpecial. contracts only, to be 

v given and certifled on oath to them at their teſpecti 
places of abode, on ſuch day in every week as they ſhall 

appoint, by the clerks of the market or markets in or 


nl near ſuch: places, or ſuch other perſon as they ſhall for 


de that dae appoint. And the price ſo returned ſhall be 


entered by the perſons ſo returning the ſame in baoks ts 

1 be provided 7 them and kept for that putpoſe. And 

50 within two days after ſuch return, the aze may be by 

5 them ſet for every ſuch place, for any time not exceeding 

. 14 days. from the ſetting thereof. And the aſſige fo ſet 

075 from time to time, thall commence and be in force at 
* ſuch time after every ſetting thereof, and be made pub- 


or lick in ſuch places for which the ſame ſhall-be ſo ſet in 


w 2 q manner as the juſtices who ſet the ſame ſhall direct. 

J. F e ee f VF 15 3 - 24 * 4 
ref 10. Any maker of bread for fale in any ſuch other city; Bakers may in- 
Ad town corporate, borough, or place, where the aſſize ſhall N eerti- 
to at any time be thought proper to be ſet, ſhall have liberty 
. at all ſeaſonable times, in the day time, the next day after 


ſell ſuch returns fhall be made and entered as aforeſaid, to ſee 
ach ** ſaid entry, without paying any thing for the ſame z 


{58 to the intent every ſuch maker of bread for fale may have 
8 an opportunity on the ſaid next day after ſuch entry made 
ie 3s aforeſaid, to offer to any ſuch court, mayor, bailiffs; 
hey aldermen, of other chief magiſtrate or magiſtrates, or Ju» 


ha ſtices as aforeſaid, who ſhall think fit to ſet ſuch aſſiae 
. within their reſpective juriſdictions, and befote any fuch 
ö atze ſhall be ſet, ſuch objections as he can reaſonably 


ach make againſt any advance or reduction to be made in 
ead aſlze io to be ſet as aforeſaid. / 9. e 
455 11. No baker of biead for ſale ſhall be liable to pay Bikers to pay ne 


17 any fee, gratuity, or reward, to any perſon for or by fee forthe aſſise. 
uch means of a Vg to be ſet. / 10. | 


3% 12, The form of the return or certificate ſhall be to the Form of the re» 
ach fect following. e eee | turns to be nabe. 
di. de prices of grain, meal, and flour, as fold in the . 

» of corn market in ——— in the —— of ——— the 

- — hy ff ooo 

juſ | | 


(fit BY The beſt wheat at <= — "by the buſhel, 
| . The ſecond F „ by ditto. 


. 


=. | Bread. 


8 


The third at — — by ditto. 

The beſt wheaten flour at ——— by the ſack, 
Houſhold flour at — by ditto. 
Rye at — — dpa buſhel, 
Rye meal or flour at — — by ditto. 
Barley at — — by ditto, 
| meal at — _—- — by ditto. 
Oats at —— — by ditto. 

8 | Oatmeal alt — by —— 
White peaſe at — — by the buſhel. 

W hite pea flour or meal EE — 
Beans at — by the buſhel, 
ER Bean meal or flour at — — by —— 


To every of which returns de perſons . to 
. make the 7 me ſhall ſign their names or marks. /. II. 

Form of publica= 13. When an aſſize ſhall be ſet, the ſame ſhall be 

non of the alle. made publick in the form or to the effect following: 


3 7 o wit, } The aſſize of bread ſet the day 


of for to take place on 
the day of now next 
_ enſuing, and to be i in force —— for 90 


: ; ſaid — of * 
"Rad! in places where penny, e 3 


N penny, and ee Bk "OO al be cs 
as MORE | 0 ; 


4 Jb. oz. dr. 


The penny af wheaten is to r 
Ditto houſhold i is to weigh — 


The two penny loaf whesten is to 
wei g 4 
Dito houſhold is to weigh | 


The. ſix-penny loaf wbeaten is to 
weigh ——ů— 
Ditto houſhold is to „ — 


The twelve; penny loaf wheaten is to | | 
weigh 


Ditto bouſhold ; is to weigh 


The eighteen: penny loaf wheaten 
is to weigh 
Ditto ee is to SO: — 


3 FW ECO »„— _— a 


And 


Andin places where quartern, half-pe 
ſhall be made, then as follows: 


* 


- 


ck, and peck loaves 


* 
© * 
— 


| . lb. | OZ, ] dr. 1 9 l 8. 

The peck loaf | aud is tobe 
wheaten is ( Ne | 
to weigh F | . 

Ditto houſ- "i. land is to be | 
hold is to | + fold er,, 
weigh ! I 5 


| pF © 4 
\ 3 


And the half peck 


to the weight a peck loaf of wheaten or houſhold bread 
ought to weigh z and to be ſold accordingly in proportion. 
And when any bread ſhall be ordered to be made with the 
meal or flower of rye, barley, oats, peaſe or beans, either 


alone, or mixed with the meal or flour of any other grain; 
the aſſize of ſuch bread ſhall be made publick, in ſuch 


manner as the magiſtrates or juſtices, who ſhall ſet ſuch 
aſſize, ſhall from time to time direct. ſ. 12 


; N „ 
14. In places where any ſix penny, twelve Pa and ene has ca 
tions not to be 


eighteen- penny loaves ſhall be allowed to be made or ſold 


eck and quarter of a peck loaves of 
wheaten and houſhold bread are to weigh, in proportion 


no peck, half peck, or quarter of a peck loaves ſhall be allowed at the 
allowed at the ſame time to be made or fold; to the in- fame time. 


tent that one of thoſe ſorts of loaves may not be ſold, de- 
ſignedly or otherwiſe, for the other ſort thereof, to the in- 


jury of NET e : on pain that every one offending in 


the premiſes ſhall forfeit not exceeding 40 8. nor leſs than 
20 8. as the magiſtrate or juſtice before whom ſuch offen- 
der ſhall be convicted ſhall think fit. .. 13. 

15. If the juſtices of any county, riding, or diviſion 
mall in their ſeſſions think fit to aſcertain, that any hun- 
dred or other place within ſuch diviſion ought to be eſti- 
mated as of or in any one particular hundred. riding, or 
diviſion of any ſuch county, riding, or diviſion, in order 


* 


that the aſſiae of bread which ſhall be ſer for ſuch parti- 


cular hundred or place may extend to or comprize ſuch 
other hundred or place; in ſuch caſe, it ſhall be lawful 


for them ſo to do: but by N thereof, no juſtice of any 


ſuch county, riding or diviſion ſhall be excluded from act- 


ing as a juſtice in any hundred, riding, or diviſion of 297 5 


ſuc 


* 


Hundreds may 
be divided for 
ſetting the aſſiae. 


a 4&7 
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208 ee, 


ſuch caunty, in which any ſuch particular towns, di. 


Ms or. places ſhall lie, or the affize for them ſhall be 
JJ. Rs OD Ce nt od ge 
Clerk of the 16. An entry ſhall be made from time to time by the 
market to keep clerk of the market, or other perſon appointed to make 
8 return as aforeſaid, in a book to pe provided and kept by 
him, of every return by him made; and alſo of the rate 
at which the price, aſſize, and weight of bread ſhall be 
ſet within his juriſdiction : which book any intiabitant 
may at all ſeaſonable times in the day inſpect without fee. 


743 5 B 
as —Þ 17. After the affize ſhall be ſet no alteration ſhall be 
altered till the made therein in any ſubſequent week, either to riſe or 
write 2 _ bart link the ſame, except when the price of wheat or other 
e duden grain ſhall be returned as having riſen or fallen 3d. a 
buſhel fince the laſt return; no proviſion being ns by 
the. aſſize tables for altering any aſſize, when the varia- 
tion in the price ſhall not have amounted to, and been 
1 JJV Cn ou 
Puniſhment of 18. If any meal weigher, clerk of the market, or other 
officers for de- perſon appointed to make returns as aforeſaid, ſhall neglect, 
falt. omit, or refule to do any thing by this act required to be 
| done by him, or ſhall deſignedly or knowingly make any 
falſe retyrn ; or if any conſtable or other peace officer al 
 tefuſe or neglect to obey any warrant in writing delivered 
to him under the hand and ſeal of any magiſtrate or ju- 
ice, or to do any other act requiſite to be done by him 
for carrying this act into execution; he ſhall forfeit not 
„„ / 19. 
Buyer or fell:s 19. If any buyer or ſeller of or dealer in corn, grain, 
to declare the meal, or flour, on reaſonable requeſt to him made by the 
price of corn. meal weighers of the city of Londen, or by the clerks of 
the market or other perſons reſpeRively appointed to make 
feturns as aforeſaid, ſhall refuſe to diſcloſe and make 
known to them the true real prices which the ſeveral ſorts 
of grain, meal and flour ſhall be bona fide bought at or ſold 
by or for him, at any corn market, of other-place where 
corn, grain, meal, or flour is uſually openly or publickly 


ſo!d'; or ſhall knowingly give in any falſe or untrue price, 


or which hath been made by any deceitful means; he ſhall, 
on conviction thereof by confeſſion, or oath of one wit- 
neſs, or affirmation of a quaker; forfeit not more than 101. 

w ARM YE CELL... 
Magitzates may © 20. If any court, magiſtrate, or juſtices, who ſhall 
ſeuq er nem. Have ordered any return to be made as aforeſaid, ſhall 
| within three days after ſuch return ſuſpect, that the ſame 
| Was not truly and bona fide made; they may W 
„ 1 17 5 fo „ „ ; 1 ; i, 13 | O53 


i 7 


88 F „ „ rx ©» 3» 


9 D 


ead. 


fore them any perſon who ſhall have bought or ſold, or | 


be agreed to buy or fell any grain, meal or flour within 
9 their reſpective juriſdictions, or who ſhall be thought to 
he be likely to give any information concerning the premiſ- 
Wn ſes; and may examine them upon oath, touching the rates 
880 and prices, which the ſeveral ſorts of grain, meal and 
4 four, or any of them, were really and bona fide bought at 
Wi or ſold for, or agreed fo to be, by him, at any time within 
ky ſeven days preceding ſuch ſummons. And if any perſon 
25 ſo ſummoned ſhall neglect or refuſe to appear (proof of 
2 ſuch ſummons being made upon oath); or if any perſon 
ak ſo ſummoned ſhall appear, and negle& or refuſe to an- 
o* ſwer ſuch lawful queſtions touching the premiſſes as ſhall _ 
2 be propoſed to him, without ſome juſt or reaſonable ex- 
* cuſe to be allowed by ſuch court, magiſtrate, or juſtices; 
Y he ſhall, on conviction by oath of one witneſs, or by con- 
25 feſſion, forfeit not exceeding 101. nor leſs than 40 8. 
10 And if any perſon ſo examined, ſhall. wilfully forſwear 
8 himſelf, he ſhall ſuffer as in caſes of perjury.— Provided, 
* that the party ſummoned be not obliged to travel above 
0 five miles from the place of his abode. /. 19. 0 
1 21. Whenever any court, magiſtrate, or juſtices as Bakers of bread | 
1 aforeſaid, ſhall order any bread to be made with the flour made af other 
d or meal of any other grain than wheat, or to be mixed Fon. 
4 with the flour of wheat, or to be made with the flour or the affize, 
5 meal of any other ſorts of grain, either ſeparate or mixed 
N together; all perſons who ſhall make any bread for ſale, 
N in any place where ſuch order ſhall be made, ſhall make . 
: bread with ſuch mixed meal or flour, in ſuch manner, and a... 
2 of ſuch weight and goodneſs, and ſhall fell the ſame at 


ſuch prices, as ſuch court, magiſtrate, or juſtices reſpec- 
tively ſhall dire&: on pain of forfeiting not more than 


A 51, nor leſs than 40s. _ /. 20. 5 „ 
5 22. The ſeveral ſorts of bread which ſhall be made for True making of 
4 ſale, or fold, or expoſed to or for ſale, ſhall always be bread. : 
F well made, and in their ſeveral and reſpective degrees, ac- 

5 cording to the goodneſs of the ſeveral ſorts of meal or 

7 | flour whereof the ſame ought. to be made; and no allum, 

| or preparation or mixture in which allum ſhall be an in- 

- gredient, or any other ingredient or mixture whatſoever 2 
. (except only the genuine meal or flour which ought to 

; be put therein, and common ſalt, pure water, eggs, milk, 

| yealt, and barm, or ſuch leaven as ſhall be allowed to be 

| put therein by thoſe who have ſet the aſſize, and where 

: no aſſize ſhall be ſet, then ſuch leaven as any magiltrate 

. or juſtice within his juriſdiction ſhall allow to be uſed in 

2 making of bread) ſhall be 11 into, or in any wiſe uſed 


4 in 


232- 


Bread, 


In making dough, or any bread to be ſold, or as or for 


leaven to ferment any dough, or on any other account, 
in the trade or myſtery of making bread, under any colour 
or pretence whatſoever; on pain that every perſon (other 
than a ſervant or journeyman) who ſhall knowingly of- 
fend in the premiſſes, and ſhall be convicted (A) thereof 


by confeſſion, or oath of one witneſs, before any ſuch 


magiſtrate or juſtice reſpectively, ſhall forfeit not more 


than 101. nor leſs than 40s. or ſhall by warrant of ſuch 


Advlterating 
meal. | 


magiſtrate or juſtice be apprehended and committed to 
the houſe of correction, or ſome priſon of the county, city, 


town corporate, borough, riding, diviſion, or place, where 


the offence ſhall have been committed, or the offender 
ſhall be apprehended, there to remain and be kept to hard 
labour, for any time not exceeding one calendar month, 
nor leſs than ten days from the time of ſuch commitment, 
as ſuch magiſtrate or juſtice ſhall think fit. And if any 
ſervant or journeyman baker ſhall knowingly offend in the 
premiſſes, and be convicted thereof as aforeſaid ; he ſhall 


_ forfeit not more than 51. nor leſs than 20 8. or ſhall in like 


manner be committed to the houſe of correction or priſon 
as aforeſaid. And it ſhall be lawful for the magiſtrate or 
juſtice, before whom ſuch offender ſhall be convicted, out 


of the money forfeited, when recovered, to cauſe the of- 
fender's name, place of abode, and offence, to be pub- 


liſhed in ſome news paper, which ſhall be printed or pub- 
liſhed in or near the county, city, or place, where any 
ſuch offence ſhall have been committed. ſ. 21. 
23. No perſon ſhall knowingly put into any corn, 
meal, or flour, which ſhall be ground, dreſſed, bolted, 
or manufaQtured for ſale, either at the time of grinding, 


drefling, bolting, or in any wiſe manufacturing the ſame, 


or at any other time, any ingredient, mixture, or other 


thing whatſuever ; or ſhall knowingly ſell, offer, or ex- 


| Poſe to ſale, any meal or flower of one ſort of grain, as or 


Undue mixtures 
of meal, 


* —— — . 
— OE er 


for the meal or flour of any other ſort of grain, or any 
thing as or for or mixed with the meal or flour of any 


gow which ſhall not be the real and genuine meal or 


our of the grain the ſame ſhall import to be and ought 


to be; on pain of forfeiting, not more than 5 1. nor leſs 


than 408. /. 22. 


24. No perſon ſhall knowingly put into any bread which 
ſhall be made for ſale, any mixture of meal or flour of any 
other fort of grain than of the grain the ſame ſhall import 
to be, and ſhall be allowed to þe made of, in purſuance of 
this act; or ſhall put into any bread which ſhall be made 
for ſale, any larger or other proportion cf any other or 

| : PS. "> "erent 


nes ih . — — — — — — NON 


CTT 


different ſort of grain, or the meal or flour thereof, than 


sf | what ſhall be appointed or allowed to be put therein by _— 
2. this act; or any mixture or thing as, for, or in lieu of 1605 
Ay four, which ſhall not really be the genuine flour the ſame 0 
f. ſhall import to be and ought to be; on pain of forfeiting, 75 
of not more than 5 1. nor leis than 20s. , 23. NS + 8 
h 25. If any perſon who ſhall make any bread for ſale, Penalty for _ 1 
= or who ſhall ſend out, or ſell, or expoſe to or for ſale, ꝛmesnt.“ 1 
h any bread which ſhall be deficient in weight, according 1 
0 to the aſſize which ſhall be ſet for the ſame; he ſhall for- 2+: 
feit (B) not exceeding 5 8. nor leſs than x 8. for every 4k 
2 ounce wanting in the weight-every ſuch loaf. ought to be. 0 
9 of; and for every loaf which ſhall be found wanting leſs . 
d than an ounce, ſhall forfeit not exceeding 2 8. 6 d. nor Ml 
, Jeſs than 6d. as ſuch magiſtrate or juſtice before whom. Hi 
t, ſuch bread ſhall be brought ſhall think fit: ſo as ſuch Ye 
y bread which ſhall be complained: of for wanting weight, T 
0 in any city, town corporate, borough, liberty, or fran- 7 
T1 chiſe, or the juriſdiction thereof, or within the weekly N 
e bills of mortality, ſhall be brought before ſome magiſtrate, Fe 
n or juſtice having juriſdiction in the premiſſes, and weigh | 
* ed before him, within 24 hours after the ſame ſhall have 
it been baked, fold, or expoſed to ſale; and ſo as ſuch. 55 
f. bread which ſhall be complained of for wanting weight, 
"H in any hundred, riding, diviſion, liberty, rape, wapen- 
5 take, or place, ſhall be brought before ſome juſtice with- 
y in ſuch juriſdiction, and weighed; before him within 

three days after the ſame ſhall have been baked, ſold, 
„ or expoſed to ſale; unleſs it be made out to the ſatisfac- 
„ tion of ſuch magiſtrate or juſtice, on the behalf of the 
. party complained of, that ſuch deficiency in weight wholly 
4 aroſe from ſome unavoidable accident in baking, or 
1 otherwiſe, or was occaſioned by ſome contrivance or con- 
. ſederacy. / 24. | pe * 
r 26, Every perſon who ſhall make for ſale, or ſell, or Rark. 
y expoſe, or ſend out to or for ſale, any ſort of bread 
y whatſoever, ſhall cauſe to be fairly marked on every 
r loaf made, ſold, carried out, expoſed to ſale as wheaten 
t bread, a large roman W; and upon every loaf made, 
a ſold, carried out, or expoſed to ſale as houſhold or brown 


bread, a large roman H; on pain of forfeiting for every 
h loaf not ſo marked, not more than 208. nor leſs than 58. 
y (except as to ſuch loaves which ſhall be raſped after'the 
t beſpeaking or. purchaſing thereof, by the particular defire 
f of any perſon who ſhall order the ſame. to be raſped for 
0 his own uſe.) J 25. . e ee 
c 

4 | 


27. No ; 
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Penalty of fell. 27. No baker or other perſon ſhall aſk or take, fot any. 


3ng for 2 greater bread. which he ſhall ſel] or expoſe to ſale, any greater price 


. than ſuch bread ſhall be aſcertained to be fold at by the aſ. 
ire as aforeſaid; and no baker, or other perſon who ſhall 
mamake any bread for fale, ſhall refuſe or decline to ell 
an) loaf or loaves of any of the forts of bread which in 
purſuance of this act ſhall be allowed or ordered to be 
made, to any perſon who ſhall tender ready money in 
payment ſor the fame, at the price ſet for the ſame by the 
.  aflize, when ſuch perſon ſhall have any loaf in his poſ- 


| ſeſſion to be ſold, more than ſhall be requiſite for the im- 


_ mediate neceſſary uſe of his family or his cuſtomers, and 


which it ſhall be incumbent on ſuch baker or other per- 


ſon complained of to prove before the magiſtrate or ju- 
ftice to whom ſuch complaint ſhall be made, if thereunto 
required by the party complaining ; on pain of forfeiting 
for ever _ offence, not more than 405. nor leſs than 
(And by the 2 & 3 Ed. 6. c. 15. If any bakers ſhall 
conſpire not to ſell bread but at certain prices; every ſuch 


aid in fix days, he ſhall be impriſoned twenty days, and 

ve only bread and water for his ſuſtenance; for the ſe- 

cond oftence 201. or the pillory; and for the third of- 

fence 40 J. or the pillory, and loſs of an ear, and to be- 

£ come infamous. And the ſeſſions or leet may hear and 

| determine the ſame.) _. . | 

Pied inferior to. 28. No perfon ſhall ſell or offer to ſale any bread of an 
wheaten ſhall inferjor quality to wheaten bread, at a higher price than 
not be ſold for a Houſhold bread ſhall be ſet at by the aſſize; on pain of 
1 than forfeiting (being convicted thereof by confeſſion, or oath. 
bolt one witneſs, before one magiſtrate or juſtice) the ſum 


#7 ſhall forfeit 10 l. for the firſt offence; and if not 


of 20s. / 27. | 8 
Houſes may be 29. It ſhall be lawful for any magiſtrate or juſtice, or 
entered to ſearch for any peace officer authorized by warrant of ſuch magi- 
or peng. ftrate or juſtice, at ſeaſonable times in the day - time, to 
enter into any houſe, ſhop, ſtall, bakehouſe, warehouſe, or 
outhouſe, of or belonging to any baker or ſeller of bread, 
to ſearch for, view, weigh, and try all or any the bread, 
which ſhall be there found: And if any bread, on any ſuch 
ſearch; ſhall be found to be wanting either in the goodneſs 
of the ſtuff whereof it ſhall be made, or to be deficient in 
the due baking or working thereof, or ſhall be wanting in 
the due weight, or not truly marked, or ſhall be of any 


other ſort of bread than ſhall be allowed to be made by vir- 


tue of this act; any ſuch magiſtrate, juſtice, or peace of- 
ficer may ſeize the ſame; and ſuch magiſtrate, or juſtice 


may 
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pi * kbereof, as he in his difcretion ſhall think figs 5 
ſor the be 2. 5 + oat this act into execution. / 28, 

G. 2. „„ OR 13 F | . . 
30. If information ſhall be given on oath, to any ma- Mills and othes” 
piftrate or TO, that ow W. reaſonable cue ” . 

, that any miller who grinds any grain for toll or re- * 
wy or 3 vrho Shred, belt, or in any Wie mad. N | 
ufacture any meal or flour for ſale, or any maker ff | 
read for ſale, 'doth mix up with, or put into any meal or 
four ground or manufactured for ſale, any mixture, in- 
gredient, or thing whatſoever, not the genuine produce 
of the grain ſuch meal or flour ſhall import and ought to 
| be, or whereby the purity of any vet; go flour in the 
poſſethon of any ſuch miller, mealman, or baker ſhall be 
in any wiſe adulterated; it ſhall be Jawful for any ſuch 
magiſtrate or juſtice, and alſo for any peace officer autho= 
rized by. the warrant of ſuch magiſtrate or juſtice, at 
all ſeaſonable times in the day-time, to enter into any 
' houſe, mill, ſhop, bakehauſe, ſtall, bolting houſe, pal. 
try, warehouſe, or outhouſe, of or belonging to any ſuch 
miller, mealman, or baker, and to ſearch and examine 
whether any mixture, ingredient, or thing, not the ge- 
nuine produce of the grain ſuch meal or flour ſhall im- 
port or ought to be, ſhall haye been mixed up with or 
put into any meal or flour in the poſſeſſion of any ſuch . 
miller, mealman or baker, either in the grinding of any 
grain at the mill, or in the dreſſing, bolting, or manu- 
facturing thereof, or whereby the purity of any meal og 
flour ſhall be in any wiſe adulterated : And if on ſuch. 
ſearch it ſhall appear, that any offence hath been com- 
mitted in any place allowed to be ſearched as aforeſaid ; 
it ſhall be lawful for any magiſtrate, juſtice, or officer, 
authorized as aforeſajd, to ſeize any meal or flour which 
{hall be deemed on ſuch ſearch to "es been adulterated, 
and all mixtures and ingredients which ſhall be found 
and deemed to haye been uſed or intended to be uſed for 
ſuch adulteration; and ſuch: thereof as ſhall be ſeized by 
ſuch peace officer ſhall, with all convenient ſpeed, pe car- 
ried to ſome magiltrate or Juſtice: And if any magiſtrate 
or juſtice, who ſhall make any ſeizure in purſuance of 
this act, or to whom any thing ſeized ſhall be brought, 
ſhall adjudge that any mixture or ingredients, not the ge- 
nuine produce of the grain any ſuch meal or flour which 
ſhall have been ſo ſeized ſhall import and ought-to be, 
ſhall have been put into any ſuch meal or flour, or that 
the putity of any ſuch meal or flour fo ſeized was adul- 
frrated by any mixture or ingredient put therein; in ſuch 
ek 1 „ 1 $51 C caſe; 
, : : 47 + $ 
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| . | ma 
caſe, every ſuch magiſtrate or juſtice is hereby required ts I 
diſpoſe of the ſame, as he in diſcretion ſhall think proper. he 
VV 1 „ 7 
Penalty of hay- 31. Every miller, mealman, baker, or ſeller of bread thi 
=g in d kaltes as aforeſaid, in, whoſe houſe, mill, ſhop, bake-houſe, ſtall, ol 
Bens. © bolting houſe, paſtry, warehouſe, outhouſe, or poſſeſſion, ke 
| any mixture or ingredient ſhall be found, which ſhall be ur 
adjudged by any magiſtrate or juſtice to have been lodged m 
there with an intent to have adulterated the purity of ca 

meal, flour, or bread, ſhall on conviction by confeſſion, | 
or oath of one witneſs before any ſuch magiſtrate or Wl :1 
juſtice, forfeit not exceeding 10 l. nor leſs than 40 s. un- fo 
eſs the party charged with ſuch offence ſhall make it ap- fi 
pear to the ſatisfaction of ſuch magiſtrate or juſtice, that ri 
ſuch mixture or ingredient was not brought or lodged a 
where the ſame was ſeized, with deſign to have been put m 
into any meal or flour, or to have adulterated the purity 2 
thereof; but that the ſame was there for ſome other law- ti 
ful purpoſe. And it ſhall be lawful for ſuch magiſtrate m. 
or juſtice, out of the forfeiture when recovered, to cauſe ir 
the offender's name, place of. abode, and offence, to be Fi 
publiſhed in ſome news paper printed or publiſhed in or tc 
near the county, city, or place, where ſuch offence ſhall c 
have been committed. /. 30. %%% OT a 
Penalty 3 32. If any perſon ſhall obſtruct or hinder ſuch ſearch, ir 
fracting ofen. or the ſeizure of any bread or ingredients as aforeſaid ; he u 
ſhall forfeit not exceeding 5 l. nor leſs than 20 s. . 31. 2 
Perfon intereſted - 33. No perſon who ſhall follow or be concerned in the p 
not to ct as 4 bulidels of a miller, mealman, or baker, ſhall act as a 
. e, magiſtrate or juſtice in the execution of this act; on pain { 
of 501. to him who will inform and fue for the ſame in 0 
any court of record at We/tmin/ter. 1 3ö· 0 
Journeyman 34. If any perſon who ſhall follow the trade of a { 
offending.” baker, ſhall make complaint to any magiſtrate or juſtice, ( 


and make appear to him by the oath of any credible wit- 
neſs, that-any offence which he hath been charged with, 
and for which he ſhall have paid any penalty by this act, 
ſhall bave been occaſioned by the wilful neglect or default 
of any journeyman or other ſervant employed by him; 
ſuch magiſtrate or juſtice ſhall iſſue his warrant to bring 
ſuch. journeyman or ſervant before himſelf or any magi- 
ſtrate or juſtice of the place where the offender can be 
found; and on his being apprehended and brought before 
ſuch magiſtrate or juſtice, the ſaid magiſtrate or juſtice 
ſhall examine into the matter of ſuch complaint, and on 
proof thereof upon oath ſhall under his hand adjudge and 
order what reaſonable ſum ſhall be paid by ſuch journey- 


J T ²˙ ęͤʃCñ· mr; ̃ un .rw ˙.iw . ͤW-8³ 


a 

man or ſervant to his maſter, by way of recompence for 

the money he ſhall have paid by reaſon of the wilful neg- 

ect or default of ſuch journeyman or ſervant. And if 

he ſhall neglect or refuſe, on conviction, to pay imme- 

diately ; ſuch magiſtrate or juſtice ſhall commit him to 

the houſe of correction, or ſome other priſon, of the 

place where he ſhall be apprehended or convicted, to be 

kept to hard labour not exceeding one calendar month, 

unleſs payment thereof ſhall: be made after ſuch commit- 

ment, and before the expiration of the ſaid term of one 

calendar month. JJ; I rote | 
35. It ſhall be lawful for the mayor of London, or any Manner of con- 

alderman thereof, within the ſaid city or liberties ; adi cing erate. 

for one juſtice. within the ſeveral counties, ridings, divi- | 

ſions, cities, tawns corporate, boroughs, liberties, or ju- 

riſdictions; to hear and determine, in a ſummary way, 

all offences againſt this act; and for that purpoſe to ſum- 

mon before him the party accuſed; and if he ſhall not 

appear, or offer ſome reaſonable excuſe for his default, 

then on oath made of the offence by one witneſs, ſuch 

magiſtrate or juſtice ſhall iſſue his warrant for apprehend- 

ing the offender; And on appearance of the party ac- 

cuſed ; or if he ſhall not appear, on notice being given 

to or left for him at his uſual place of abode ; or if he 

cannot be apprehended on a warrant granted againſt him 

as aforeſaid; ſuch magiſtrate or juſtice. ſhall proceed to 

inquire of the offence, and to examine any witneſs or 

witneſſes who ſhall be offered on either ſide upon oath ; 

and ſhall convict or acquit the party accuſed : And if the 

penalty, on ſuch conviction, ſhall not be paid within 24 

hours after ſuch conviction; ſuch magiſtrate or. juſtice - 

ſhall iſſue his warrant directed to any peace officer to make 

diſtreſs; and if any offender. ſhall convey away his goods 

out of the juriſdiction of ſuch magiſtrate or juſtice, or 

ſo much thereof that the penalty cannot be levied, then 

ſome magiſtrate or juſtice within whoſe juriſdiction the 

offender mall have removed his goods ſhall back the ſaid 

warrant, and thereupon the penalty ſhall be levied by di- 

fireſs; and if within five days the forfeiture ſhall not be | 

paid, the diſtreſs ſhall be appraiſed and ſold, rendring the 0 

overplus after deducting the forfeiture and the coſts and | 

charges of the proſecution, diſtreſs, and ſale; which: 

charges ſhall be aſcertained by the magiſtrate or juſtice 

before whom the offender was convicted, or who backed 

the warrant, if either of them ſhall continue alive, and if 

not, then by ſome other magiſtrate. or juſtice where the 

offender was convicted; and for want. of ſuch. diſtreſs, 


every 
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Application of 
the forfeitures, 


5 read. 

every ſuch magiſtrate or juſtice within whofe juriſdict 
ſuch offender thall 5 be, ſhall on Harris of > 
praſecutor, and proof made of the conviction and non- 
payment of the penalty and charges, commit ſuch offen- 
der to the common gaol or houſe of correction of the di- 
viſion or place where the offender ſhall be found, there 
to remain for one kalendar month from the time of ſuch 
commitment, unleſs payment ſhall be fooner made. .. 34 
And if it ſhall be made out on oath, to the ſatisfaction 
of any magiſtrate or juſtice, that any one is likely to give 
material evidence on behalf of the praſecutor or of the 
perſon accuſed, and will not voluntarily appear to be ex- 
amined; ſuch magiſtrate or juſtice ſhall iſſue his ſummons 
to convene ſuch witneſs before him, at ſuch reaſonable 
time as in ſuch ſummons ſhall be fixed: And if any per- 
ſon ſo ſummoned ſhall neglect or refuſe to appear, and no 
juſt excuſe ſhall be offered for ſuch negleR or refuſal, then 
_ (after proof upon oath of ſuch ſummons) ſuch magiſtrate 
or juſtice ſhall iſſue his warrant to bring ſuch witneſs be- 
fore him; and if on his appearance, or on being brought 
before ſuch magiſtrate or juſtice, he ſhall refuſe to be ex- 
amined on oath, without offering any juſt excuſe for ſuch 
refuſal, ſuch magiſtrate or juſtice may commit him to the 
publick priſon of the county, city, or other diviſion, in 
which the perſon ſo refuſing to be examined fhal! be, 
there to remain not exceeding 14 days, nor leſs than 
three, as ſuch magiſtrate or juſtice ſhall direct. ſ. 35. 

36. And the conviction thall be in the form or to the 
effect following: l 7 


[ie wit. j DE # remembered, that on this ——— 
e day o — in the ——— year 
the reign of A. O. is convitted before me one of his 
majeſ/ly's juflices of the peace for the ſaid county of ——— for 
e and I do adjudge bim to pay and forfeit for the ſame 

the ſum 0 . 5 ; 
; Gros end my hand and ſeal the day and year aforeſaid. 
a 3 5 X b | \ J 


5 37: By a general clauſe in this ſame act, 1 34. All 
penalties ond forfeitures, when recovered, ſnall be paid to 
the informer. . | Oe 


But by the 32 G. 2. c. 18. Such of the penalties by 
the aforeſaid act, as thereby are not particularly diſpoſed 
of, ſhall be one moiety thereof, where any offender ſhall 
de convicted by confeffion, or oath of one witneſs, to him 
who ſhall inform and proſecute; — 
G creo, 


Bread. 


thereof, and alſo all, penalties and forfeitures incurred. on 


off wo EY FOOT -iþ l 5 dn 
che weighing, trying, or ſeizure of any bread by any ma- 

. giſtrate ar juſtice, all be applied for the better carrying 

n. (die ſaid acc into execution, a8 ſuch magiſtrate or juſtice 

e oro ton pot ei at nnd te 

ere 38. No certiorari ſhall, be granted, to remove any con · Certioui. 


ch *. or. other proceedings bad thereupon· 31 C. a. 
. 2 — 1 ＋ perſon convicted ſhall think himſelf ag - appeal. 
TY gricved, be may appeal to the next ſeſſions, and the exe». 
hs cution ſhall in ſuch caſe be ſuſpended; ſuch perſan con- 
. victed entering into recognizance, at the time of the gon 
<0 viction, with two ſufficient ſureties, in double the ſum 


which he ſhall have been adjudged to forfeit, upon condi- 
tion to proſecute ſuch appeal with effect, and io he forth - 
coming to abide the judgment and determination of the 
juſtices at the ſaid ſeſſions, who ſhall finally determine the 
matter of the ſaid appeal, and award ſuch coſts as to them 


* fall appar at and reaſonable, to be paid by either par- 
tht 14 and if the conviction ſhall be afficmes, the appellant 
K all immediately pay doun the ſum, adjudged, together 
ch with ſuch coſts as the juſtices in their ſaid ſeſſions ſhall. - 
he award; and. in default of payment thereof, any, two ſuch 
in Wl Jide e 307.005 Raßiihra geen Jane having: ende. 
be, tion in the place into which ſuch appellant [ſhall eſcape. 


or where he ſhall reſide, ſhall commit him to the common 
gaol of the county, city, diviſion, or place, where he 
ſhall be apprehended, until he ſhall make payment of 
ſuch penalty and of the coſts and charges which ſhall be 
adjudged om the conviction, to the informer: But if the 
appellant ſhall be diſcharged, reaſonable coſts ſhall be 


; 7 awarded to him againſt the informer, who would in caſs 
Ws of ſuch conviction have been inutled to a ſhare of the pe- 
for nalty ; and which coſts ſhall and may be recovered by the 
. appellant, againſt ſuch informer, in like manner as coſts 


given at the ſeſſions are recoverable. .. 38. 
Provided, that if the conviction ſhall be within ſix 
days before the ſeſſions, the party on entering into ſuch 
recognizance as aforeſaid, ſhall be at liberty to appeal, ei - 
rae to the then next, or to the next following ſeſſions. 
g 39. 1 


by magiſtrate, juſtice, or peace officer, for any thing done perſons proſe- 

ſed under this act, ſhall be commenced within fix months, iat for any 
bo ing done 4a. 

hall and laid in the proper county; and the act of the 24 C. 2. this act. 

im Wl © 44: ſhall extend to ſuch magiſtrate or juſtice acting un- 

5 der this act. And no action {hall be commenced againſt 

bol, , | 5 ſuch 


4 


40. Every »&ion which ſhall be brought againſt any <a 1 


ſuch peace officer, till £588 days after notice in writin 
ſhalt have been given to or left for im At Hs UM place 
of abode by the * Adel - 
contain the name and place of aabbde of the preifoMMin. 
tending to bring ſuch action, and alſo“ of Hs attorney, 
and likewiſe the cauſe of action: and fuch” peace officer 
may within the ſaid ſeven days tender fatisfaction; and if 
the ſame is not accepted; the deten m plead ſuch 
tender in bar of the action; together with the general 
iſſue or any other plea with leave of e' cdurt; and if 
the jury ſhall find the amends tendred to have been ſuffi- 
cient, or if the plaintiff ſhall be nonſuit, or diſcontinue, 
or judgment be given for the defendant upon demurrer, 
or if the action be brought after the time limited, or not 
within the proper county, the jury ſhall find for the de- 
fendant, and he ſhall. be intitted to his coſts; but if the 
jury ſhall find, that no ſuch tender was made, or not ſuf- 
ficient, or ſhall find againſt the defendant on any plea 
pleaded, they ſhall give a verdict for the plaintiff and 
ſuch damages as they ſhall think proper, and the plaintiff 
ſhall thereupon recover his coſts againſt ſuch defendant. 
40. . 33 1 ä if : ; . k 4g 
£ And other perſons ſued for any thing done on this act, 
may plead the general iſſue; and if they tecover ſhall 
have treble coſts. .. 41. © | e | 


I 


Limitation of 41. Provided always, that no perſon ſhall be convicted 
actions. for any of the aforeſaid offences, unleſs the proſecution be 
commenced within three days after the offence committed. 
OT TONE TOS, 90 „ 
Saving of the — Provided alſo, that nothing herein ſhall extend to 
. DARE prejudice any right or cuſtom of the city of London; or of 
| the lord of any leet; or clerk of the market; or the dean 
of Meſiminſier, or high ſteward of Weſtminſter or his de- 
puty ; of of the univerſities. /. 43, 44, 45 * © 
Note, the reaſon why the indemnifying ſtatute of the 
24 G. 2. c. 44. is here particularly mentioned, ſeems to 
be upon the account of ſuch magiſtrates or chief*officers 
who are impowered to act in ſetting the aſſize, and other- 
- wiſe carrying this act into execution, that are not juſtices 
of the peace; as for inſtance, the court of mayor and al- 
dermen, in moſt of the boroughs and towns: corporate, 
conſiſteth of perſons ſome of whom are not juſtices ; and 
| in others, eſpecially the more ancient, not one of them is 
Me a juſtice of the peace, (the corporation having been eſta- 
bliſhed before there was any juſtice of the peace in the 
kingdom :) but yet they are enabled to proceed in this, and 
in many other inſtances, ſpecially, by act of 8 


PTL. 


, Which odſetvittion is applicable alſo to the power herein 

given to them, to iſſue precepts, to examine upon oath, 
and ths like; which power is implied in the general of- 
fice of a juſtice of the peace, but is not applicable to 
| thoſe others, without ſpecial words granting the ſame. - 


= Bo 


- So alſo it was neceſſary for the act to be particular, with 
| regard to.the be of conſtables and others act- 
| ing under ſuch warrants; as alſo of the meal weighers, 
2 clerks of the market, and others appointed to make re- 


turns of the prices of grain, flour, and the like, who are 
not under the general protection of the law for their pro- 
ceedings in theſe matters, and therefore require an ex- 
preſs declaration in the act itſelf, of their authority and 
privilege in this refpet. _ e # _ 
43. All that hath been ſaid above, as to the price and Proceedings 
weight of bread, and the like, proceeds gen the fe- "+. quam wnong 
ftion of an afſize being ſet, By the 3 G. 3. c. 11. re fer, 5 
gulations are made altho no aſſize is ſet, and further pro- 
viſions are enacted as followeth: e TT 
No loaf or loaves of bread, called or deemed aſſize loaf 
or loaves in the tables of the #flize and price of bread in 
the aft of the 31 G. 2. and the weight of which varies 
according to the variation in the price of grain, ſhall be 
made for or expoſed to ſale, in any place where loaves 
called prized loaves in the ſaid tables ſhall be allowed to 
be ſold at the ſame time; that is to ſay, no aſlize loaves 
of the price of three pence and prized loaves called half 
quartern loaves, nor aſſize loaves of the price of ſix pence 
and prized loaves called quartern loaves, nor aflize loaves 
of the price of twelve pence and prized loaves called balf 
peck loaves, nor aſſize loaves of the price of eighteen. 
pence and prized loaves called peck loaves, ſhall at the 
ſame tjme in any place be made for or expoſed-to ſale, to 
the end that unwary perſons may not be impoſed on by 
buying aſſize loaves for prized loaves, or prized loaves for 
aſize loaves z on pain that every perſon offending ſhall 
forfeit not exceeding 40 8. nor leſs than 1Qs. ſ. 1. ; 
And the juſtices, in their general, quarter, or petty 
ſeſſions, may from time to time appoint, which of the 
forts of aſſize or prized loaves, and what other ſorts of 
dread, and what ſort of grain, ſhall be allowed to be 
made and fold within their juriſdiction or any part there- 
of; their order to be — in a book, which may be in⸗ 
ſpected by the makers of bread for ſale at all ſeaſonable 
times of the day without fee ; and they ſhull cauſe a copy 
dereof to be put up in ſome market or acher public 
town of the place, or eiſe to be inſerted in ſome publick 
Vor. J. | N c | news 
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news paper eirculated there. Provided, that the 
juſtices ſhall not at any time allow the making for ſale or 


ſelling any ſorts of aſſize bread made of the flour of wheat, 
other than wheaten and houſhold bread, and loaves of 
white bread of the price of two pence or under. {; 2, 3. 
And every maker of bread for ſale ſhall obſerve the 
fame proportion as to weight, as where the aſſize is ſet; 
that is. to fay, every white loaf of the price of 2 d. or un- 


der, ſhall weigh three parts in four of the weight of the 


whexen loaf of the like price; and every wheaten aflize 
leaf, of whatever price the ſame ſhall be, ſhall weigh 
three parts in four of the weight of every houſhold aſſize 
loaf of the like price; and every houſhold aſſize loaf, 
mall weigh one third part more than a wheaten aflize | 
loaf of the like price; en pain of forfeiting not exceed- 


ing 40% {+ 


And every peck, half peck, quarter of a. peck, and 
half quarter of a peck loaf, made for ſale, of the flour of 
wheat, and called Whraten Bread, ſhall be fold in propor- 
tion to each other, as to price; and the like, as to loaves 
of Howufſhold Bread, which ſhall be fold proportionably to 
each other, and for one fourth leſs than //heaten' Bread 
of the ſame denomination = on pain of forfeiting for eve- 
ry Joaf, not exceeding 40 s. nor leſs than 10 8. /. 5. 
And the weight of every ſort of bread made for ſale 


Mall be in averdupois weight as follows: Every peck loaf, 


feventeen pounds fix ounces; half peck lozf, eight pounds 
eleven ounces; quarter of a peck loaf, four pounds fire 
ounces and a half; half quartex of a peck loaf, two. pounds 
two ounces and three quarters; or pain of forfeiting for 
every ounce wanting not exceeding 58. nor leſs than 15. 
and for lefs than an ounce not exceeding 28. 6 d. nor leſs 
than 6d; ſo as the ſame in any city, town corporate, or 
within the bills of mortality, be brought before a juſtice 
and weighed before him within. 24 hours after the ſame 
mall have been baked or found in. any perſon's cuſtody 
for ſale, and elſewhere within” three days;—unlels it be 
made out to the ſatisfaction af ſuch juſtice, that the de- 
ficiency in weight wholly aroſe from ſome unaveidable 
accident, or was-occaſioned by ſome contrivance or con- 
tederacy. / 6. e, e d Hel ee e 

And no perſon ſhall ſell or offer to ſale any bread of 


an inferior quality to wheaten bread, at an higher price 


than houſhold bread; on pain of ſorfeiting not excecding 
. 3 | 1 5 . 


Every wheaten loaf ſhall be marked with a large Ro- 
man W; hcutheld, with a large Roman HI: And if — 
| | ? n 


* * = 5 N * 
5 ö gad. . | 
2 - 


recſon ſhall ſell or offer to ſale, any, ſuch loaf unmarked 


except as to ſuch loaves which ſhall be raſped by the de- 
tre of the purchaſer for his on uſe); he ſhall forfeit for 
every ſuch loaf, not exceeding 408. nor leſs than 108.3 
unleſs it ſhall appear to the ſatisfaction of the juſtice to 
whom complaint ſhall be made, that the not marking 
aroſe from ſome unavoidable accident, or was — 
by ſome contrivance or confederacy. ſ. 8. 


And bread made of any other grain than w 
be marked with ſome letter or letters not more than two, 


as the juſtices. in their general, quarter, or ſpecial ſeſſions 


{hl order, which order ſnhall be entred in a book, unto 
which the bakers may reſort in the day time without fee; 
and the juſtiees ſhall cauſe a copy thereof to be put up in 
ſome market or other public town or place within the 


diviſion, or otherwiſe to be inſerted: in ſome publick news 


paper uſually circulated there: And if the juſtices ſhall 
neyle to make ſuch order, then the baker ſhall mark 
every ſuch loaf with: any two diſtin& eapital letters as he 
mall think fit. And every perfor who ſhall make or 


have in his cuſtody for ſale any ſuch loaf made of other 
gtain than wheat, whieh ſhall not be ſo marked, ſo as 


the ſame may on view thereof be aſcertained under what 
denomination it was made (except ſuch loaves-as ſhall be 
raped by the deſire of the purchaſer for his own-uſe) ; 
all forfeit not exceeding. 40 8. nor leſs. than 5 8. for every: 


loaf not ſo marked. /. 


oO „„ Tear ads cars. 4d 
And it ſhall-be lawful for any juſtices. or peace officer ' 
authorized by warrant of ſuch juſtiee, to enter into any 


houſe, ſhop, ſtall, bakehouſe, warchouſe, outhouſe, or 
other place, of or belonging to any baker or ſeller of 
bread; and to ſearch, view, weigh, and try all or any bread 
which ſhallf be there ſound: And if any bread ſhall, on 
ny ſearch or tiial by any juſtice, or on proof made before 


bim by the oath of one witneſs, be found ta be deficient 


n weight, or not truly marked, or deficient in the due 
baking or working thereof, or wanting in the goodneſs. 
of the ſtuff, or made with any mixture of meal or flour 


of any other grain than the ſame ſhall import to be made 


with, or with any larger or other proportion of any other 
grain than what ought to be put therein, or with any 
mixture or ingredient which by the aforeſaid. act ought 


not to be put therein, or with any thing in lieu of flour _ 
which ſhall not be the genuine flour the ſame ſhall im- 
port to be, or made with any leayen not allowed by the 


leid former act; ſuch juſtice or peace officer may ſeize 


ike ſame;-.and diſpoſe thereof to poor perſons as to fuch 
IN es MN ET 


juſtice | 
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juſtice ſhall ſeem fit z and the maker or ſeller, whoſe 
brad mall be found wanting in the gocdneſt bf 'the ruſh, 
or made with ſuch undue mixture as aforeſaid, or undue 
proportion, or made with any thing in Heu of flour which 
Mall not be the genuine flour the Rall import tb be, 
ox with any leaven not allowed by the ſaid act, ſhall for. 
feit not exceeding 5 K nor leſs than 20-8, unleſs the dee 
fault ſhall appear to have wholly ariſen from ſome un- 


avoidable accident, or ſome comrivance or-confederaty. 
1. 3 1 in HR, MAT XY, At. 


And if any perſon ſhall obſtruct er oppaſe any ſuch 
ſearch, or ſeizure of ſuch bread}; he ſhalt! farfeit notꝰex! 
ceeding 40 8. nor leſs than 20 frm e vine 
Lend no perſon, whe: ſhall: fob or be ooncerned in 
the buſineſs of a miller, mealmam, or baker, ſhall be ca- 
pable of acting as a juſtiee in the execution; of this act; 
and if he ſhall prefume foto do; he ſhall: forfeit go to 
bim who-wilF infor nr or ſue for the ſame: ++ 12. 

Provided, that if ſueh baker ſhall mabe it appear ty 

ſuch juſtice, that any offence for which-he ſhall have. 
paid the penalty, was occaſioned by the neglect or default 
of his journeyman or ſervant; the ſaid juſtice ſhall iſſus 
his warrant for bringing ſuch offender before him or ſone 
other juſtice ; and, on conviction, ſuch juſtice ſhall order 


what reaſonable ſum ſhall be paid by the faid offender by 


way of recompence; and if he do not immediately pa 
the ſame, the ſaid juſtice ſhall commit him to the houſe 
of correction or other priſon of the place where he ſhall 
de apprehended, there to be key to hard labour fot any 
time not exceeding one calendar month, unleſs payment 
de ſooner made. f. 13. ES ALS 
And one juſtice 2 hear and determine offen 
like manner as by the ſaid former act. ſ. 14. 15, 
And no certiorari fhall be granted, to remove ay con- 
viction or other proceedings had r ye: þ 17. 
3 like liberty of appeal as by the ſaid former act. 
7. 10, 19. | OE LT tf, 
* a convicted on this act, ſhall not be pro- 
ſeeuted for the fame offence under any other law. 
22. , . Bo: | 
; Aud all penalties and forfeitures on this act ſhall go, 


half to the informer, and half as the juſtice ſhall order 


fer carrying this aòt into execution. /. 24; _ 
Finally, it is provided, that nothing. hercia-(ha} extend 
i the univerſities. /- 25, ven 
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* 1 Information of an 1 mixture uſed in ma- 

% end of bread. * 
Weltnorland, 

; Ont, oc OS in the gear of the reign 
1 "ad DUGG As the ſal county, A. I. heoman, in bis 
proper perſon, æx hibiteth to me J. P. cuire, one of bis ma- 
Jefly r.juftrees: of the peace for the quid county, a complaint and 
2 en, and eee. informeth ane, that A. O. late ß 
in the. can id; baker, on the — day * 
[Here ( of the offence, that the proſecution 
may appear to — commenced within three dzys. aſter che 
offince os mmitted, according to the 4ad ſection of the 


aforeſaid ſtatuteq did pus into and uft, in the making of bread 
15 be fold, a preparation or. mixture in which alin was an im- 


gredient, contrui y tÞ the farm ＋ the flatute in ſuch | Maas 
and provided; whereby thr: ſaid A. O. hath forfeited 4 ſum 

nancy not exchedingia 1. nor leſs: than 40 4. aud thereupon 
the. faig: tt. 1; whe ova 22 me the ſaid. juſlire in 
that 4 and dbat be the ſaid A. I. way bave one-meicty 


of the iſe 4 forfeiture, according io the form of the flatute in 


„„ and that the ſaid A. O. way. An /oenonand 


1. FATTY the premiſſs before me the ſaid 151 = lan orith 


% 


webe. To the conf 4.— | 5 


* 2. STA TY ak 17 


of 


HER E A 8 4 Dy and | information b. bath FO 


* exhibited before me eſquire, ane of his maje 
bo ng 0 the 292 the aid Xo by A. I. . 
A. O. ate 5 in the county aftreſaid, baker, on the 
—— day of —— in the year of the reign of —— did 
pul into and uſe, in the mal ing of bread to be fold, a prepara- 


lien or mixture an iuhich f was an ingredients contrary to 
be form of the Aatute i in fuch caſe made and provided: 4 55 


are therefore to require yu forthwith ta ſummon the ſaid A. O 
11 appear before me at on the —— A 

if — in the firenoon of the ſe [ame day + then and there to au- 
[0k wer to the ſaid information: And be you thin there, to cer- 
h what, you have "dine in the previſ 
yu not, Oben udn my hund and . ſeal, 1 


— 4 the year enge 


* day 1. 
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before me J. P. efquire, one of his majeſly's juflices 


Ws |. 


If the party ſhall not appea ron ſuch ſummons, or offer 
ſome reaſonable excuſe for his default; then on oath 


mation. 


On che party's appearance ; or if he do not appear, then 


on proof of the ſummons being given to him or left at his 
uſual place of abode; or if he cannot be apprehended hy 
warrant as aforeſaid; the juſtice may proceed to hear and 


7 
— 


determine the offene. 


The form of the conviction, by the words of the 


ſtatute, ſhall be as follows. an 


Weſtmorland, N E it remembred, that on this. day 
i wt. % in the —— year of the reign 


fi —— A. O. is convicted before me J. P. eſſuire, one of 
his marefly's juſtices of the peace for the ſaid county, for put- 
ting into and uſing in the making of bread to be fold, a pre- 
paration or mixture in which allum was an ingredient : And 
I do adjudge him io pay and forfeit for the ſame, the ſum if 
Hue pounds. Given under my hand and ſeal the day and year 


aforcjaid. 


Warrant of diſtreſs; on non-payment of the penalty 
within 24 hours after the conviction. 
Weſtmorland. ; To the conſtable of ———, : 


4 © 


* m 
. * % 


Free as A. O. late ii tb county aforeſaid, 

babes, was on the ——— day e — duly convicted, 
the peace 
for the faid county, by the oath of A. W. a” credible witneſs, 
for thut he the ſaid A. O. on choc gr — did 
put into and uſe, in the making of bread to be fold, a prepa- 
ration or mixture in which allum was an ingredient, azain/l 


the form of the Nlatute in ſuch caſe made and provided; by rea- 
' fon whereef, I did adjudge and haue adjudged him ta pay 


and forfeit for the ſaid offence the ſum of 5 1. to be diſtributed 


as is herein after mentioned: And whereas it appears to me, 


| that the ſaid ſum, or any part thereof, is not yet paid: Ta 
therefore bereby authorize and W you forthwith to make 
 difireſs of the goods and chattels of him the ſaid N. O. and 


7 within the ce of fis oy nent after ſuch djs yy 


thy . 


taten, the ſaid W! 5 4. ſhall nat be paid, that then you 
ds caufe the ſaid goods I you ſeized to be appraiſed and fold; 
rendring the ouerplus to Bm . the ſaid A. O. after deducting 
the ſaid ſum of 5 l. and alſo the coſts and charges of the proſe- 
cutian for the ſaid offence, and of the ſaid diſireſs and ſale ; 
which<ofts and charges I ds bereby aſcertain at the ſum of 30 f. 
And out of the ſaid ſum of 5 l. fo ſorfeited as aforeſaid, you 
are to pay one moiety to A. I. jeman, woo informed me of the 


ſaid offence, and proſecuted to conviction him the ſaid A. O. 
tefore me fer the ſame; and the other moiety you are to apply 


for the letter carrying the act of parliament for the due making 


of bread and for the other. pur poſes therein mentioned into e- 


cution, according as I ſhall hereafter give you directions And 


if ſufficient diſireſi cannot be had er found whereupon to levy 


the ſaid ſum , 5 l. n you are hereby required to 
certify the ſan to me together with the return of this precept. 
Herein fail eu not. Given under my hand and ſeal, the 


—— day in the —— year of the reign of ——. 
Return of the want of diſtreſs, | indorſed upon the 


warrant. 28 0 


' Weſtmorland, J A. C. coyflable of —— in the ſaid county, 
| do hereby certify J. P. efquire, one of his 


maje/ly's guflices of the peace for the ſaid county, that by vir- 


tue of this warrant, I have made diligent ſearch for the goods 
and thattels of the within mentioned A. O. and that I can find 
no ſufficient gords and thuttelf of him the ſaid A. O. wherzoz 
to leuy the within mentioned ſum of 5 l. Wines my hand, 
the —— day of in the year —. 


Sworn before me the ſaid juſtice, 
the day and year aforeſad t: 
. - je : ? ; * P. , 
Commitment for want of diſtreſs. 
= the conſtable of —— in the faid 


PR” 
1 


Weſtmorland. J county, and to the keeper of the com- 


BY 


1 3 


F Oraſmuch 4s A. O. late 9 in the county aforeſaid, 

baker, was on the day of —— duly comvifted before 
me J. P. eſquire, one of his majgſiy s juftices of the peace for 
the ſaid county, by the cath of A. W. a credible witneſs, for 


that he the ſaid A. O. on the —— day of —— did put inte 


and uſe in the making of bread to be ſold, a preparation or mix 
RE . | „ ture 


A. C. 


mon gaol at — in the ſaid county. 


£8 
+ » 


ture in which allum was an n againſt the form G 
of the flatute in that caſe made and d; by reaſon where. 
of did adjudge him to puy 5 * feb the ſaid offence 
the ſum of 51. And whereas in the day 7 in 
the year -aforeſaid, I did iſſue my * to the rh 
t levy the ſaid 75 51. iy diſtreſs of the geol. 
chattels of * the -faid A. O. e ereas it appears to 
me, as well upon the path of the ſaid conſtable of —— as mher- 
wiſe, that he the ſaid conflable' f 1 
deavorrs to levy the ſaid ſum en the goods and . 
ſaid A. O. as aforeſaid, but that no ſufficient difireſe.:can 
| be found whereon to levy the ſame: Therefore I do heriby com- 
mand you the ſaid conſtable of —— him the ſaid A. O. th 
| apprehend" and ſafely convey to the ſaid common gaol, ha 
him to deliver to the keeper thereof aforeſaid, togetber with 
this precept: And I ds ly command you the ſaid keeper 0 
the gaol aforeſaid, to retefur ito cuſtody in the ſaid 
gaol him the ſaid A. O. and him there ſafely ig keep fer 
the ſpace of ong kalendar month from the time of this tom 
ment; unleſs the faid ſum f 5 1." and alſo . be hd 
charges of the proſecution. aubich I have aſcertained at the * 
of —— Hall be *oner paid. Given under my band and dp, 
he day of in the yu aforeſaid. ' 


S 


B. The like proceſs as aboye may be for pee 
deficient in weight; beginning the informa- 


tion, which ly. the groundwork of the” whole 
thus: B 


TIA A. O. 1 of —— in he nth geg 


baler, on the inthe ——_— 
reign of ons Bf 1 to 2 one loaf brepd 
importing to be a two-penny loaf, ele in e one 
Ounce, according to the os 1ze then; aud there ſet . the ſaid 


bread : 


And ſo i in other like caſes. 


< _ . "Mw & 
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Breaking aol. how Nan breaking. 
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priſion of one im a judicial place, taking any thing 
whatſoeyer, except meat and drink of ſmall value, of any 
one who has to do before him any way, for doing his 
| office, or by colour of his office, but the king only 1 
. and ĩs puniſhable. at the A eee law” — n ane —_—_— | 
7 lonment," 1 Haw: © 67. EOS 
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Nor T. E; p This title treatech A * 4 county rd „ - 
Thoſe which are under the cognizance of the ſur- : 
veyor. af the highways, as being repaired by the ſeveral | 

par iſhes. or diſtrifts, ate treated of under Wu. © High» 

ways. © Vs ne N 


| L Win hall Yr. hates... .. 
| 1. Power of the leet t to inquire LO 
| fun Power of the juſtices i in ſeſſions. © 

IV. Concerning the 300 foot at the end of ao 
V. Jnditiment of bridges. 

FI. Charges of "repairing. !! ON C0 * 
VII. Surveyors of . the work. TE 
VIII. Manner of repairing.” 

IX, Purchaſing lands adjoining. 

A. Contratljng for a term of Years, 


£117 11 Who ſhall repair. 


t. B the Seat charter, 9 H. 3. C. Is. No town nor 
freeman 8 be diflrained tb male * rob Sanks, but fuch 
as of old time and of right have been accuſtomed... 

| 2. And none can be cympelled to make new bridges, 
* whereviiever 7 any were bel but by act of parliament, 
—* 2 Infl. 7 01. | 
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3. By the common law, ſome perſons (ſpiritual or 
temporal, corporate or not corporate) are bound to repair 
bridges by reaſon of the tenurs of their lands or tenements; 
and ſome by reaſon of preſcription only: 5 
By tenure, by reaſon that they and thoſe whoſe eſtate 


they have in the lands or tehements, are bound in reſpect 


thereof to repair the ſame. . 2 inf. 700, | 
Hy reaſon of preſcription only ; but herein there is a di- 
verſity between bodies politick or corporate, ſpiritual or 


| temporal, and natural perſons : for the bodies politick or 


cotporate, ſpiritual or temporal, may be bound by uſage 
and preſcription only, becauſe they are local and have a 
ſucceſſion perpetual ; buta natural perſon cannot be bound 
by aQ of his anceſtor,” without a lieu, or binding, and 
aſſets. 2 Inf, 700. | Fo Og 
nd if a man make a bridge for the common good of 
aithe ſubjects, he is not bound to repair it; for no par- 


ticular man is bound to reparation of bridges by the com- 


mon law, but by tenure or preſcription. 2 7»ft. 701. 

4. And if none are bounden by tenure or preſcription at 
common law, then the whole county or franchiſe ſhall re- 
pair it. 2 Jet. 701. N 4 * 
Concerning which, it is enacted by the 22 H. 8. c. 5. 
as follows: /Fhereas in many places, it cannot be known and 
proved, what hundred, town, pariſh, perfon,- or body politick 
ought to repair bridges broken in the highways ; in every ſuch 
_ caſe, the ſaid brid. es, if they be without a city or town corpo- 
rate, ſhall be made by the tnhabitants of the county ; if within 
a city or town. corporate, then by the inhabitants of ſuch city or 
totun corporate; if part be in one ſhire, city or town corporate, 


and part in another, or part within the limits of a city or town © 


corporate, and part without, the inhabitants of the Sire, cities, 
or towns corporate, ſhall repair ſuch part as lies within their 
limits. ſ. 3. ; : + 
Bridges broken in the highways) This extendeth only to 
common bridges in the king's. highways, and not to pri- 
| vate bridges to mills, or the like; the remedy in which 
caſe is not by indictment, but by action. 2 Inf. 701. 
Within a city or town corporate] It hath been queſtioned, 
whether a borough which hath no bridge within its own 
limits, be not liable to contribute ta the repairs of a county 
bridge. 1 Haw. 225. GY 2 5 
5. A tenant at will of an houſe, which adjoins to a 
common bridge, is bound to repair the houſe, ſo that 
the publick be not prejudiced by the want of repair, 
although he be not bound to repait as to his landlord. 
L. Raym. 8 56. 
6. The 
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c 6. The freehold of bridges is in him that hath the free» 
r hold of the ſoil 3* but the free paſſage is for all the King's 
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The juſtices, or four of them at the left (1. Qu) ſhall hans 
| power to inguire, hear and determine in the general — 
f of all manner of anncyances of bridges broken in the bighmays, 
. to the damage of the king's liege people, and to mala ſuri | 
: ceſt and pains upon every preſentment, againſt ſuch as ougl to 
be charged to make or amend them, as the king's bench uſually 
t doth, or as it ſhall ſeem by their diſcretions to be neceſſary and 
4 convenient, for the ſpeedy. amendment of ſuch bridges. 22 H. 8. 


; | oo of. them at the legſt] If the bridge be within a fran- 
1 chiſe, which hath not four juſtices, and à ſeſſions of its 
þ own, the juſtices of the county ſhall inquire: but if the 
h 
* 
r 


7 i 
© 
3 
8 * 


franchiſe be a county of itſelf, and hath not four juſtices 
(1 2.) it is not within this ſtatute, but is left to the re- 
medy which it had at common law. 2 Iaſt. 72. 


And to nale proceſs] Where the bridge is in one ſhire, 
5 and the perſons or lands which ought to be charged are 
f in another ſhire ; 'or where the bridge is within a city or 
n town corporate, and the perſons or lands that ought to be 
4 charged are out of the ſaid city; the juſtices of ſuch ſhire, 
city, or town corporate, ſhall have power to hear and de- 
0 termine ſuch annoyances, being within the limits of their 
: commitkon :. and if the annoyance be preſented, then to 
make proceſs into every ſhire of the realm, againſt ſuch 
as ought to repair the ſame, and to do further in eve 
behalf as they might do, if the perſons or lands chargeable 
were in the ſame ſhire, city, or town corporate where the 
annoyance is. 22 H. 8. e. 5: þ 5- la 
As the king's bench uſually doth} The preſentment at com- 
mon law, might be before the king's bench, or at the aſ- 
de. 2 Tit. 50 ũ . | 
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Such part and portion of the highways, as well within 
franchiſes as without, as lie next adjoining to any ends of 
any bridges, diſtant from any of the ſaid ends by the ſpace 
of 300 foot, ſhall be made, repaired, and amended as of. 
ten as need ſhall require; and the juſtices, or four of 
them (1 Q,) ſhall have power to inquire, hear and des 
termine, in the general ſeſſions, all manner of annoyances 
of and in ſuch highways, ſo being and lying next adjoin- 
ing to any ends of bridges, diſtant from any one of the 
ends of ſuch bridges 300 foot, and to do in every thing 
concerning the making, repairing, and amending of ſuch 
highways, in as ample manner as they may do for the ma- 
king, repairing, and amending of bridges. 22 H. . 
Go . 9. 38 ! & PH: " 0 4 1 | . : * 1 YE * 
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preſentment be made by the grand jury at the aſſixes or ſeſſions, 


of. their inſufficiency, inconveniency, or want" of reparation,” 


12 G. 2. c. 2 


2. An indictment for not repairing a bridge, ought to 


ſhew what ſort of a bridge it is, whether for carts and care 
Tiages, or for horſes, or for footmen only. L. Raym. 1175. 


3 If a man be indicted for that by reaſon of the tenure - 
of certain lands he is bound to repair a bridge, it muſt be 


alledged where thoſe lands lie. 2 H. H. 181, - - 
4. Any particular inhabitant of a county, or tenant of 
land charged tothe repairs of a bridge, may be malle de- 


fendant to an indiQment for not repairiag it, and be liable 


to pay the whole fine aſſeſſed by the court, for the default of 


repairs, and ſhall be put to his remedy at law for a con- 


tribution from thoſe, who are bound to bear à proportion- 
able ſhare in the charge; for the neceſlity of the caſe re- 


quires the greateſt expedition in caſes of this nature. 


1 Haw. 221. 


5 It hath been reſolved, that it is not ſufficient for the 
defendants to an indictment for not repairing a bridge, to 


excuſe themſelves, by ſhewing either that they are not 
bound to repair the whole, or any partof the bridge, with- 
out ſhewing what other perſon is bound to repair the ſame ; 
and it is ſaid, that in ſuch caſe the whole charge ſhall be 


laid upon ſuch defendants, by reaſon of their ill plea, * 


NOD 22, 
3 | If a | 8 8 . 6. It 


s Concerning the 300 foot at the ends of bridge, 
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N money ſhall be applied to the repair of bridges, until 
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no inbabitant of a. -ought to 
be a 6 [era for the 1220 of an iſſue, ofa er 4 —.— 


be bound to ſuch, repairs or not; and therefore the j gury 


nmuſt e ome from ſome adjacent county. 1 Haw. 222. - 
5 And it Cenjeth that: the ſame objection may lie as to 
ade where the are (as it may probably happe 
reſted. In whic 


n) 
caſe it ſeemeth that the trial 1 


in, the next county. For where an impartial trizl 
cannot. be had in the proper” county, it ſhall be tried as 
near to the ſame as may be. As in the caſe of the king 
and the inhabitants of the county of the city of Nor- 


wichz, Bauen, 2 Jong; age, the. trial was in oſs 
a o. 


nsfield 
Pre by a ſpeciał latte 22 Mhabitant of the county, 
e e wa be a witneſs. 1 An. A. 1. c. 8. 
7. No fine, 52 penalty, or forfeiture, upon any prefant- 
ment or indiciment for not repairing bridges, or the highwoys 


„ v2 EFT 2 23 


at the ends of bridges, ſhall be returned into the exchequer, but 
Hall be paid is the treaſurer, to be 7 plied towards the faid - 


hen” and not- - otherwiſe 2. 1 Ann. I. c. 18. ſ. 4. 
8. Aud no 2 or -indifiment - for not repairing 
bridges or 5 at the ends of. bridges, ſball be removed 
by Ne eur of th ny er gurt. I An, ſt. 1. 
c. 1 þ > 

But 3 lies to remove an Fra ads by the ju" 
ſlices, concerning the repair of a bridge, purſuant do a 
private act of parliament; and the juſtices ought to re- 
turn the private act upon! which their order is founded. 


Dat. 504. 10 


. 4 2 2. K Ay inbabitants of Handfwerth, Upon 


motion to quaſh a certierari to remove an indictment againſt 


the defendants at ſeſſions, for not repairing a bridge; iwas 


away. To which it was anſwered, and reſolved by tha 
court, that this act extended only to bridges where the 
county is charged to repair; and that where a private ber- 
fon or pariſh is charged, and the right will come in que- 
ſion, the act of the 5 & 6 M. c. 11. had allowed the 
granting a crridrari. And e TT refuſee'to 192 
dtr. 18 | | 


Pt. Charger of repairing, | 5 : {M8 


Ry the 12 6. 2. e. 20% The charges of tepabeing 2 
wmending bridges, and highways at the ends of bridges 
ball be paid out of the general county rate. „„ 


4 


inſiſted, that by the 1 An. c. 18. the certior ari is taken -* | 


: 


Fl. Sur- 


"Vs four juices in 17 a8 aforeſaid may. appolat 
two ſurveyors, with ſalaries, to ſee the. n amended. 
22 H. 8. c . . 4. 


And this buſineſs of | ET pu the Wi for the more 


convenience, is uſually annexed by the juſtices to the office 
of the high conſtables; for which they have wi Wis clauſe 
Ar en them falagies. 1 


vu Maniver of repairing. 


8 It eh to be clear, that thoſe who are Chas to 


repair bridges, muſt make them of ſach height and ſtrength, 
as ſhall be anſwerable to the courſe of the water, whether 


it continue in the old channel, or make a new one. 1 


Hav. 221. 

2. And perfons are not treſpaſſers, for entering on any 
adjoining lands for repairing bridges, or W thereon the 
requiſite materials. - 1 Haw. 221. 


FX. "Parebafing lands adjoining... 


\ "The juſtices at their feſßons may beben any 8 
of land, a or near to any county bridge, for the 
more commodious enlarging, or eonvenient rebuilding the 

fame, not excecding one acre, to be paid for by the trea- 
ſurer out of the county rates, by order under the hands 
and ſeals of the ſaid juſtices in their ſaid ſeſſions; which 

lands fo purchaſed, ſhall be conveyed to ſuch perſon or 
perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in 
truſt, for enlarging or rebuilding the ſaid 828 14 G. 2. 


4. a3. ; 
1 Contrattin he a term o years. 


| By the 12 G. 2. . 29. 75 14. When. any i 
bridges, ramparts, banks, or cops, are to be repaired at 
the expence of the county, the Ja 

quarter ſeſſions, after preſentment made by the grand 
jury of their want of reparation, may contract with any 
perſon for rebuilding, repairing, and amending the ſame, 
for any term not enn ſeven years, at a certain an- 

nual ſum. * 2 ; 
| RN 


ices at their general or 


| 
k 
tt 
þ 
h 


=» oQn — © *» DD —_sS ve a — 2a = 83 


SH MDMAto 2D 


ba) 


CC 


9 * R err - 
: 1 99 
5 
: . 
* 
. „ — — 
8 
” : 
8 
; 3 
. 
b Bridges. 
— 


1 8 


- * 
1 a 
8 
* 7 
"EY ? - 
- 
* 4 %L 
3 — . 
Og * * 
3 4 - 


In order to which they ſhall give publick notice of their. | 


mention of contracting with any perſon, for rebuilding, 


repairing, and amending the ſame. : 1 
And ſuch contracts ſhall be made at the moſt reaſonable 


price which ſhall be propoſed by the contractors; who 
wall give ſufficient ſecurity for the due performance there- 
of, to the clerk of the hass, 

And all contracts when agreed to, and all orders relat- 
ing thereto, ſhall be entered in a book to be kept by the 
clerk of the peace for that purpoſe ; who ſhall keep the 
ſame amongſt the records of the county, to be inſpected 


by any of the juſtices at all ſeaſonable times, and by any 


perſon employed by any pariſh or place contributing to 


| Tndiftmem for a bridge out of repair. 


aforeſaid, then and 2 and charged to inquire” 
bo 


fer our ſaid lord the king, and the body of the county aforeſaids.. 
tt is preſented, that @ certain common bridge, aver the river 
— commonly called -——— bridge, lying and being in the 


pariſh , in the county aforeſaid,. in the king's common 
bighway there, leading from the market town of to the 
narket town of” in the ſaid county, altogether and from 


the time whereef the memory of man is nos to the contrary, being 
a common king's highway — all the lieges and ſubjects of aur 
ſaid lord the king and of his anceſtors, with their har ſes, carts, 


and carriages to go, paſs, ride, and travel at their pleaſure, 


if ——— unt, and yet is in great decay, broken, and ruinous, 


e that the lieges and ſubjects of our ſaid lord the king, upon 


ond over the ſuid bridge with their horſes, carts, and carriages 


cd not and cannot go, paſs, ride, and travel, without great 


danger, to the grievons damage and nuſance of all the lieges and 
fubjefts of our ſaid lord the king, upon and over the ſame bridge 


ging, paſſing, riding, and travelling,” and againſt the peace of 


err ſaid lord the king, his crown and dignity. ES 

And that A. O. late of in the ſaid county, gentle- 
nan, by reaſon of his tenure of certain lands lying in the pariſh» 
of ——— eforeſaid, and elſewhere in the ſaid county, ought to 
make, repair, and amend the ſaid common bridge, as often as 
and toben it ſhall be neceſſary. 8 


Or, And that the inhabitants of the county aforeſaid, the 


cormon bridge afarcſaid (ſe as aforeſaid being in decay) ought 


» 
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t6 Fepdir and amend, when, and ſo often as it ſbdll be te... 


ears. 
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Buggerp. 
1. DU GG ERV (from the Italian bugarone; a bug- 

gerer, this vice being ſaid to have been 0447 2 
into England out of Italy by the Lombards) is a deteſtable 
and abominable ſin, amongſt chriſtians not to be named, 


committed by carnal knowledge, againſt the ordinance 


of the creator, and order of nature, by mankind with 
mankind, or with brute beaſt, or by womankind with 
brute beaſt, 3 nfl. 58. ; 


| Thepuniſhment, 2. And by the ſtatute of 25 H. 8. c. 6. Buggery com- 


mitted with mankind or beaſt is made fetony withouf be- 


_ nefit of clergy, And the juſtices of the peace may hear 
and determine the ſame, as in caſes of other felonies, 


3. Which ſaid ſtatute making it felony generally, there 
may be acceſſaries both before and after. But thoſe that 
are preſent, aiding and abetting, are all principals. And 


altho' none of the principals are admitted to their elergy, 


yet acceſſaries before and after are not excluded from 
o | 
4. If the party buggered be within the age of diſcretion _ 
were is generally reckoned the age of 14), it is no fe- 
ony in him, but in the agent only. But if buggery be 


| committed upon a man of the age of diſcretion, it is fc- 
| leny in them both. 3.J fl. 59. 1 H. H. 670. 


$. By the articles of the navy (23 G. 2. c. 33>) if any 
perſon in the fleet ſhall commit the unnatural and deteſ- 
table ſin of buggery or ſodomy, with man or beaſt ; he 
ſhall be puniſhed with death by the ſentence of a court 
martial. 9 65 | Rs 

6. This crime is excepted out of the act of general 


pardon of the 20 G. 2. c. 52. 


Burglary, 


Burglaty. 5 
Offences againſt the houſe of another, which 


fall ſhort of burglary, belong to title Lar⸗ 
tenn, under the 7 head ;Larcenp from the 


* 
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houſe. 
L 6 hes "Ia 1 44 + „ Þ2 * * 
IJ. What is burglary... 1 + ma CE 
3 I. Reward for convicting a burglur. Me 
L „* 8 FE TRY i Ne v4 Nan 12 
e e, 26» l M bai rs hung. 
11 3% 8 7 od Ft es . : {2 * 3 . 57, "I | 5 
h 1. THE word burglar ſeemeth to have been brought h. ;, ation of 
unto us out of Germany by the Sans,» and to be burglary. - 
* derived of the German. burg, a houſe, and larron, a thief, ff 
* probably from the Latin, /atro, Anne n OO en | 
ar 2. Burglary ts a felony at tommon late, in breaking and Definition of = 


mtering the manſion btuſe of another, in the nighty with intent vurzlay. 
Te to commit ſome felony within the fame, whether the frellonitus 48 fanian iy 
at intent be executed or not. Hale's Pl. %0õꝶ601U11 980 wn 
Brealing] Every entrance into the houſe by a treſpaſs 
ſer, is not à breaking in this caſe; but there muſt be am. 
actual breaking. As if the door of a manſion houſe ſtand 
open, and the thief enter, this is no breakiag. 80 it is | 
if the window. of the houſe be open, and a thief with a aa? 
hook or other engine draweth out ſome of the goods 
the owner, this is no burglary, becauſe there is nb actual 
breaking of the houſe. But if the thief breaketh the 
laſs of the window, and with a hook or other engines 

weth out ſome of tlie goods of the owner, this is bur- 1 
glary, for there was an actual breaking of the houſe. 

z him, ĩ?ĩ§“ 8 5 My. 108 DOK? 

And Lord Hale ſays, theſe acts amount to ati actual 
breaking; opening the caſement or breaking the glaſs 
window, picking open the lock of a door, or putting tant 
back the lock, or the leaf of a window, or unlatching the | 
door that is only latched. 1 H. H. 552. 

At a meeting of the judges upon a ſpecial verdict, in 
January 1690, they were divided upon the queſtion, whe- 
ther breaking open the door of a cupboard let into the 
wall of the houſe was burglary or no. Concerning which, 
dir Michael Fofter ſays, with regard to cupboards, preſſes, 
ary, Wl lockets; and other fixtures of the like kind; it ſeemeth, 

chat, in favour of life, a diſtinction ought to be made 
Vo. I. | „5 between 


258 Burglarxꝛ. 

: between caſes relative to mere property, and ſuch where. 
in life is concerned. In queſtions between the heir or 
deviſee and the executor, thoſe fixtures may with pro- 
priety enough be conſidered as annexed to, and parts of 
the freehold. The law will preſume, that it was the 
intention of the owner, under whoſe bounty the executor 

_ claimeth, that they ſhould be fo conſidered; to the end 
that the houſe might remain to thoſe, who by operation 
of law, or by his bequeſt, ſhould become intitled to jt, 
in the ſame plight he put it or ſhould leave it, intire and 
undefaced. But in capital caſes, it ſeemeth, that ſuch 
fixtures, which merely ſupply the place of cheſts and 
other ordinary utenſils of houſhold, ſhould be conſidered 
in no other light than as mere moveables, partaking of 
the nature of thoſe utenſils, and adapted to the ſame uſe, 
Fofti 108, 9. 5 „ 
A. 8 G. K. and Gray. One of the ſervants in the houſe 
opened his lady's chamber door (which was faſtened with 
a braſs bolt) with deſign to commit a rape; and it was 
ruled to be burglary, and the defendant was convicted 
and tranſported. Str. 481. . 
By the ſtatute of the 12 An. c. 7. If any perſon ſhall 
enter into the manſion houſe of another, by day or by 
night, without breaking the ſame, with an intent to com- 
mit felony, or being in ſuch houſe ſhall commit any fe- 
lony, and ſhall in the night time break the ſaid houſe fo 
get out, he ſhall be guilty of burglary, and ouſted of the 
benefit of clergy, in the ſame manner as if he had broken 
and entered the houſe in the night time, with intent to 
eommit felony. | 3 | | 
MM. 4 G. 2. Joſhua Cornwal's caſe, He was indicted 
with another perſon for burglary. And upon the evidence 
it appeared, that he was a ſervant in the houſe, where the 
- robbery was committed, and in the night time opened the 
ſtreet door, and let in the other priſoner, and ſhewed him 
the ſide- board, from whence the other priſoner took the 
plate: then the defendant opened the door and let him 
out; but the defendant did not go out with him, but 
went to bed. Upon the trial it was doubted, whether 
this was burglary in the ſervant, he not going out with the 


other. But afterwards at a meeting of all the judges at aan 
Serjeants-inn, they were all of opinion that it was bur- hes 
glary in both, and not to be diſtinguiſhed from the caſe — 
where one watches at the ſtreet end, whilſt another goes bows 
in 2nd commits the burglary, which hath often been ruled the oh 
to be burglary in both: and upon report of this opinion BY; - 


"” n was executed. Str. 881. ful H. 55 


_ Burglary, 
breaketh the houſe, and his body, or any part thereof, as 


when he putteth a gun into a window which he hath 
broken, or into a hole of the houſe which he hath made 
of intent to murder or kill; this is an entry and break- 
ing of the houſe : but if he doth barely break the houſe, 


In - 64. 8 1 ; ; 1 
10 the caſe of George Gibbons, at the Old Baily in ow 
17525 Gibbons was indicted for burglary in the dwelling 

- houſe of John Allen. It appeared in evidence, that the 


ters of the proſecutor's ſhop, which was part of his dwel- 


in his reach: but no entry was proved, otherwiſe than 


: 

1 

1 burglary, and the priſoner was convicted. Foe, 107, 8. 
d If divers come in the night to do a burglary, and one 


. watch, at a diſtance, this is burglary in all. 3 Iii. 64. 
0 The manſion houſe] This includes alſo churches, and the 
= walls or gates of a walled town. 1 Haw. 103. . 
fo Mr. Hawkins ſays, all out-buildings, as barns, ſtables, - 
he dairy houſes, adjoining to a houſe, are looked upon as 
35 part thereof; and conſequently burglary may be commit - 


ted in them: but if they be removed at any diſtance from 
the houſe, it ſeems that it hath not been uſual of late to 
proceed againſt offences therein as burglaries. 1 Haw, 
Io | | „ 

And lord Hale ſays more explicitly, the manſion. houſe 
doth not only include the dwelling houſe, but alſo the 
outhouſes that are parcel thereof, as barn, ſtable, cow- 
houſe, dairy-houſe, if they are parcel of the meſſuage, 


* tho' they are not under the ſame roof, or joining conti- 
| 5 zuous to it; and ſo, he ſays, it was agreed by all the 
: 2% judges: but if they be no parcel of the meſſuage, as if a 


mah take a leaſe of a dwelling houſe from one, and of a 


8 = barn from another; or if it be far remote from the dwel - 
v X ling houſe, and not ſo near to it as to be reaſonably 

2 CA : tlcemed parcel thereof, as if it ſtand a bow-ſhot off 

Bed from the houſe, and not within or near the curtilage of 


3 the chief houſe, then the breaking it is not burglary, for 


“ 558, 9. 


* 


And entring] It is deemed an entry, when the thief 


his foot, or his arm, is within any part of the houſe; or 
without any ſuch entry at all, this is no burglary. 3 


priſoner in the night time cut a hole in the window ſnhut- : 


ling houſe; and putting his hand thro? the hole, took out 
watches and other things, which hung in the ſhop with- 


by putting his hand thro' the hole. This was held to be 


of them break and enter, the reſt of them ſtanding to 


tis not a manſion-houſe, nor any part thereof. 1 „ 


* 
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works or trades there in the day time, is not burglary, 
often lodge in the ſhop at night, it is then a manſion 


«+ 87s . 


fence committed. 1 Haw. 103. 
and Miles Nutbrown were indicted for 

dwelling houſe of one Mr. Fakney at Hackney, and ſteal- 
and made uſe of it as a country houſe in the ſummer, his 


chief reſidence being in London: That about the latter 


mily to his houſe in the city, and brought away a conſi- 
derable part of his goods: That in November laſt, his 


very little value; leaving no bed, or kitchen furniture, or 
any thing elſe for the accommodation of a family. Mr. 


ſide there, declared that he had not come to any ſettled 
reſolution whether to return or not; but was rather in- 
clined totally to quit the houſe, and to let it. for the re- 
mainder of his term. The fact the priſoners were charged 
with was ſufficiently proved; and was committed about 
opinion, that the proſecutor having left his houſe, and 
any ſettled reſolution of returning, but rather inclining 

to the contrary, it could not, under theſe circumſtances, 


the priſoners of the burglary, which they did, but found 


4 ey the houſe, ammo revertendi, it may ſtill be con- 


of good huſbandry, in the ſummer, or for a long vaca- 


To break and enter a bop, not parcel of the manſion 
houſe, in which the ſhopkeeper never lodges, but only 


but only larceny; but if he, or his ſervant uſually, or 
houſe, in which burglary may be committed. 1 H. H. 
n not neceſſary, to make it burglary, that un per- 


Ton be actually in the houſe, at the very time of the of- 


At Newgate ſeſſions, in January 1750, de, eee 
urglary in the 


ing divers goods. It appeared by Mr. Fakney's evidence, 
that he held this houſe for a term of years not yet expired, 


end of the laſt ſummer, he removed with his whole fa- 


houſe was broke open, and in part rifled ; upon which he 
removed the remainder of his houſhold furniture, except 
a clock, and a few old bedſteads, and ſome lumber of 


Fatney, being aſked, whether at the time he ſo disfur- 
niſhed his houſe, he had any intention of returning to re- 


midnight the firſt of January laſt.” The court was of 
disfurniſhed it in the' manner before mentioned, without 
be deemed his dwelling houſe, at the time the fact was 
committed; and accordingly directed the jury to acquit 
them guilty of felony in ſtealing the clock and ſome other 


ſmall matters. And they were ordered for tranſportation. 
— And the diſtinction js this: Where the owner 


dered as his manſion houſe, tho' no perſon be left in it; 
many citizens, and ſome lawyers, do ſo from a principle 


tion. 
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tion. But there muſt be an intention of returning, other- „ 
wiſe it will be no burglary. Fe. 76, 77. . 

In the night] As long as the day continues, whereby a 
man's countenance may be diſcerned, it is called day; and 
when darkneſs comes, and day light is paſt, ſo as by the 
light of day you cannot diſcern the countenance of à man, 

then it im called ien. , 8 

And this doth aggravate the offence; ſince the night is 
the time wherein man is at reſt, and wherein beaſts run 
about ſeeking their prey. Hence in ancient records, the 
twylight was ſignified, when it was ſaid, inter canem & 
lupum, (between the dog and the wolf); for when the 
night begins, the dog ſleeps, and the wolf ſeeketh his prey. 
3 Inſt. 63. 1 1 e 
. With intent to commit felony] There can be no burglary, 
but where the indictment both expreſly alledges, and the 
verdict alſo finds, an intention to commit ſome felony ; 
for if it appear, that the offender meant only to commit 
a treſpaſs, as to beat the party, or the like, he is not 
guilty of burglary. 1 Haw. 105. IS „„ 

However it ſeems the much better opinion, that an 
intention to commit a rape or otber ſuch crime, Which 
is made felony by ſtatute, and was a treſpaſs only at com- 
mon law, will make a man guilty of burglary, as much 55 
as if ſuch offence was a felony at common law; becauſe In 
where ever a ſtatute makes any offence. felony, it inci- 
dentally gives it all the properties of a felony at common 

n- law. 1 Haw, 1oj5. = | 


0 Mpether the felonious intent be executed or not] Thus they 

N are burglars, who break any houſe, or church, in the 

of night, although they take nothing away. And herein this 

d | offence differs from. robbery, which requires that ſome- 

M thing be taken, tho' it is not material of what value. | 

8 Where a man commits burglary, and at the ſame time 

f ſteals goods out of the houſe, it is alſo larceny ; and if he 

* be acquitted of the burglary, he may notwithſtanding be 

it indicted of the larceny; for they are ſeveral offences, 

1 tho” committed at the ſame time. And burglary may be, 

1 where there is no larceny ; nd larceny may be, where + 

. there is no pat 16 2 H. H. 246. 

er 3. By the 18 El. c. 7. and 3 . c. 9. Benefit of clergy _ 

* is taken away in caſes of burglary, both from the princi- eee 
5 pal, and the acceſſary before; but in all caſes of burglary, = 
0 acceſſaries after muſt bave their clergy. 2 H. H. 364. 


« 


1 Haw. 357, 8, 2 
14. All burglaries and robberies of churches are excepted „ , 
out of the general pardon of the 20 G. 2. c. 52. | 


© Il. Reward 


-* 


- 
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Indemnity for 
killing him. 


Burglary. 
IT. Reward far convifting a burglar. 


It may be obſerved, in the firſt place, that it is pro. 


vided by the 24 H. 8. c. 36. that there ſhall be no forfei- 


ture of lands or goods, for killing any perſon that at- 
tempts to commit burglary, © 3 
But beſides this indulgence to a perſon killing ſuch an 


offender in defence of his houſe, there are ſpecial advan- 


tages and rewards for apprehending and convicting him in 


due courſe of law; which are as follows: 


Charges of con- 
victinꝑ him to 
be reimburſed, 


1 OI 8 36. ' The charges of Proſecuting 


and convicting a burglar, ſhall be paid by the treaſurer of 


the county where the burglary was committed, on pro- 


| ducing to him the order of the court for that purpoſe, 


which the clerk of aſſize, or of the peace, ſhall make 


Exemption from 


out, for the fee of 1s. /. II. | | 1 
And alſo the charges of poor witneſſes appearing on 
their recognizance, by the 27 G. 2. c. 3. on paying 6d. 


for the order: except in Midaleſen, where the ſame ſhall 


be paid by the overſeers of the poor where the perſon was 
apprehended. 7124 a 
3. Every perſon who ſhall apprehend any one guilty of 


* 


pariſh offices for burglary and proſecute him to conviction, ſhall have a 


taking and con- 


victing him. 


certificate, without fee, under the hand of the judge, cer- 


tifying ſuch conviction, and within what pariſh or place 
the burglary was committed, and alſo that ſuch burglar 
was diſcovered and taken, or diſcovered or taken, by the 


perſon ſo diſcovering or apprehending; and if any diſpute 
ariſe between ſeveral perſons ſo diſcovering or apprehend- 


ing, the judge ſhall appoint the certificate into ſo many 
ſhares to be divided among the perſons concerned, as to 
him ſhall ſeem juſt and reaſonable. | 

And if any perſon ſhall happen to be ſlain by ſuch bur- 
glar, in endeayouring to apprehend him, the executors or 
eee of ſuch perſon ſlain ſhall have the like cer- 
tificate: | 5 

Which certificate ſhall be inrolled by the clerk of the 

ace of the county in which it hall be granted ; for 


which he ſhall have 1 8. and no more: 


And the ſaid certificate may be once aſſigned over; and 


the original proprietor, or the aſſignee of the ſame, {hall by 


virtue thereof be diſcharged from all manner of pariſh and 


ward offices, within the pariſh, or ward where the felony 


was committed. 10 & 11 V. c. 23. 
In the caſe of the King and Derby/hire, T. 1G, 3. The 


defendant John Derlyſbire was indicted at the ſeſſions for 


- refuſing 


refuſing to take upon him the office of conſfablè for the ma- 
nor of Birmingham. The indictment being removed by . 
certiorari, the cauſe was tried at Varwict aſſizes, and the 
jury found ſpecially, that the defendant was a fit perſon 


Inn . 


3 in all reſpects to be nominated and elected to the office, 

. unleſs diſcharged or exempt therefrom by reaſon of a certi- 
ficate he had under this act. It appeared that the uſage at 

1 Birmingham had been, annually at the court leet there, for 

. the jury to elect two conſtables for the manor of Birming- 

A ham generally, and one conſtable for the hamlet of Deri= _ 
ind (a diſtinct vill within the ſaid manor) particularly: 

6 that the manor of Birmingham extends into and compre- 

a hends the whole town and pariſh of Birmingbam, and alſo - 

8. the ſaid hamlet of Deritend: that the conſtables ſo elected 

. for the ſaid manor of Birmingham generally, have juriſ- 


* diction and authority, as conſtables, not only throughout 
the ſaid town and pariſh of Birmingham, but alſo within 
and throughout the ſaid hamlet of Deritend- that the con- 
d. ſtable of Deritend is elected out of the inhabitants of De- 
all ritend only; and the conſtable ſo elected for Deritend par- 
ticularly, and the ſaid conſtables fo elected for the ſaid 


* manor of Birmingham, have ſeverally equal and con- 

af current juriſdiction within the ſaid hamlet of Deritend. 

7 The queſtion reſerved for the opinion of the court was, 

"| whether the faid John Derbyſhire, notwithſtanding the cer- 

tificate, is liable to ſerve the ſaid office. Againſt him, it 

ar was urged, that the diſcharge by the act is, from all pariſh ; 

5 and ward offices, within the pariſh or ward wherein the 

on jelony was committed. But the limits of this man's of- 

"2 hce extend beyond the pariſh of Firmingham ; therefore 

ny this is not a pariſh office. And there is no ſuch diviſion 

to in this place as a ward; therefore no ward officer, But 
a conſtable is not a pariſh officer at all. It was a common 

3 law office, before pariſhes exiſted; and is as ancient as 

or towns'or leets : and a pariſh is not a common law diviſion, 

"A but an eccleſiaſtical one. On the other hand, it was an- 
ſwered, that he is at leaſt a pariſh officer (whatever more 

he he may be); becauſe his office extends throughout the 

* whole pariſh of Birmingham. And he is an inhabitant of | 
the pariſh of Birmingham. . Therefore, though he be alſo 2 

ad conſtable of the manor, which includes the pariſh ; yet 

by he is certainly a pariſh officer, notwithſtanding that greater 

id extent of his juriſdiction or power. By the Court : the 

Ti only queſtion is, whether the conſtable of the manor of 
Birmingham is a pariſh officer of the pariſh of Birmingham. 

he This term pariſh officer doth not include every office exer- 

or ciſed in the pariſh: if it did, it might even take in the 
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office of _ ſheriff of the county. A pariſh officer is 
relative to the pariſh, and confined to the pariſh only. A 
conſtable of a pariſb, may be called a pariſh officer; but 
this man hath a much larger juriſdiction than the pariſh 
only; for he hath a juriſdiction over the whole manor, 
which extends much beyond the pariſh ; and the pariſh is 


only a part of that diſtrict, over which it is to be exer- 


401 for taking 
and conyicting. 


I. to the exe- 


Ciſed. And the act doth not intend the certificate to be a 
diſcharge from an office, whereof the functions are to be 
exerciſed out of the limits of the pariſh. This man 
cannot be cſteemed a pariſh officer, either from the origin 
of his office, or from the nature, or from the exerciſe of 
it. Burrow. Mansfield. 118 2. 

4. And moreover, as a further reward, every perſon 
who ſhall apprehend any perſon guilty os. burglary, and 
proſecute him to conviction, ſnall have a certificate under 
the hand of the judge, without fee, to be made out and 
delivered before the end of the aflizes, certifying the con- 
viction, and in what pariſh the burglary was committed, 
and alſo that the burglar was taken by the perſon claiming 
the reward; and if any diſpute ſhall happen to, ariſe be- 
tween the perſons claiming, the judge- ſhall by the ſaid 
certificate appoint the ſame to be paid amongſt the parties 
claiming the ſame, in ſuch ſhare and e as to him 
ſhall ſeem juſt and reaſonable: 

And on tender of ſuch certificate to the ſheriff, and 5 
mand made, he ſhall pay to the perſon ſo intitled, the ſum 
of 40 l. without fee or deduction, within one month after 
ſuch tender and demand, on pain of forfeiting double, 
with treble coſts. 5 An. c. 31. 6G. c. 23. f. Io. 

5. And if any watchman, or any other perſon, be killed, 


r= bag a perſon in endeayouring to apprehend any ſuch burglar, bis exe- 
d. 


40 l. and a par- 
gon, for- con- 

victing two ac- 

complices, 


cutors or adminiſtrators ſhall have a certificate delivered 
under the hand and ſeal of the judge, or of the two next 
Juſtices of the peace, of ſuch perſon being ſo killed; 
which certificate they ſhall, on ſufficient proof before 
them made, give without fee: whereupon, ſuch executor 
or adminiſtrator ſhall be intitled to receive the like ſum of 
401. in like manner. 5 An. c. 31. % 2. 

6. And moreover, if any perſon, being ont of ilk, 
ſhall commit any burglary, and afterwards diſcoyer two 
or more the like offenders, ſo as two or more be convict- 
ed; he ſhall have the like reward and allowance of 401. 
and alſo all other advantages which are given to perſons 


who thall apprehend and convict any the like offenders; 


and ſhall alſo have the king's pardon for all burglaries, 
8 Anne and a (except murder and treaion) by 
him 
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him committed before ſuch diſcovery made; which par- 

don (ball be likewiſe a good bar to an appeal. 5 An. c. 
31. . | 4. a 2 | | 
7 


accounts; and if he have not money in his hands, he 
ſhall be repaid out of the treaſury, on certificate from the. 
clerk of the pipe. 5 An. c. 31. . 3. 7 X 

Or inſtead of charging the ſame in his accounts, he may 


> 

| 

who ſhall forthwith repay the ſame without fee. 3 C. c. 
f 15. J 4. 3 355 


J Warrant to apprehend a burglar. 

r > 

- Weſtmorland. ; To the conſtable of 

„ : Hr w „„ 
d —— yeoman, hath this day made information and com- 


8 plaint upon oath, before me J. P. eſquire, one of his majeſt)'s 
1 juſtices of the peace for the ſaid county, that yeſterday in the 

| night the dwelling houſe of him the ſaid A. I. at ——— gfire- 
. ſaid in the county aforeſaid, was feloniouſiy and burglaricufly 
1 braken open, and one ſilver tantard of the value of 51. of the 
er goods and chattels of him the ſaid A. I. feloniouſly and burgla- 
e, 10% flolen, taken and carried away from thence; and that 


be hath juſt cauſe to ſuſpect, and doth [uſpet?, that A. O. late 


d, 0 in the _— — labourer, the ſaid felony and 
. burglary did commit: Theſe are therefore, in his ſaid majeſty's 
= name to command you, that immediately upon fight hereaf you 
xt a apprehend the ſaid A. O. and bring him before me to an- 


J; fwer the premiſſes, and to be farther dealt withal according ta 
law, Herein fail you not. Given under my hand and ſeal 


tbe 


- Indiftment for proper burglary, . 


Weſtmorland, IH E jurors for eur bord the king upon 


in the county of ——— labourer, on the 0 
i the = year of the reign of at the hour 
if one in the night of the ſame day, with force and arms, at 


17¹ 


immediately apply to the commiſſioners of the treaſury, 


' their aath preſent, That A. O. late of 


* — 
* - 
N 5 * 
* * 
: 


And the ſheriff, on producing the certificates, and Sheriff bow to 
receipts for the ſaid rewards, may deduct the ſame on his be repaid. 
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Hovfſeburning 
at the common 
. 


: * 


3 in the county of — the dwelling houſe of A. I. 2 
loniouſiy and burglarioufly did break and enter, with intent 
him the ſaid A. I. of his goods in the ſame dwelling houſe then 


Being, felonieu/ly and burglariouſly to ſpoil and rob, and the 


Jame goods feloniouſly and burglariouſly to fleal, take, and carry 
away ;* againſt the peace of our ſaid lord the king, his crown 
and dignity. ; ( ; 


Indictment for burglary and larceny. 
Weſtmorland. HE jurors for our lord the tins upon 


— inthe county of labourer, on the —— day, 

—— in the year of the reign of — betwixt the 
hours of ten and eleven in the night of the ſame day, with 
farce and arms, at in the county of — the dwel- 
ling houſe of A. I. felonioufly and burglariouſly did break and 
enter, and one ſilver tankard of the value of 5 I. of the goods 
and chattels of him the ſaid A. I. in the ſame dwelling houſe 


then and there e and burglariouſiy did fleal, take, and 


carry away; againſt the peace of our ſaid lord the king, his 
crown and dignity. 1 3 5 


2 — 


Burning. 
I, Aliciouſiy and voluntarily burning the heuſe of another, 


by night or by day, is felony at the common law. 1 
aw. 105. | | ; 


? 


Maliciouſy and velamtariy] For if it be dene by miſ- | 


chance or negligence, it is no felony, 3 ft. 67. 


Yet if a man maliciouſly intending only to burn one 
perſon's houſe, happens thereby to burn the houſe of an- 
other, it is certain that he may be indicted as having ma- 
. burned the houſe of that other; for where a fe- 

onĩous deſign againſt one man miſſeth its aim, and takes 
effect upon another, it ſhall have the like conſtruction 
as if it had been levelled againſt him who ſuffers by it. 


Burning 


their oath preſent, That A. O. late of | 


eo 


SA 


Burning] Neither a bare intention to burn a houſe, nor 
eyen an actual attempt to do it by putting fire to a part 
of a houſe, will amount to felony, if no part of it be 
burned; but if any part of the houſe be burnt, the offen - 
der is guilty of felony, notwithſtanding the fire afterwards 
be put out, or go out of itſelf. 1 Haw. 106, _ 


_ The houſe] Not only a manſion-houſe, and the princi- 
pal parts thereof, but alſo. any other houſe, and the out- 
buildings, as barns and tables adjoining thereto; and 
alſo barns full of corn, whether they be adjoining to any 
houſe or not, are ſo far ſecured by law, that the mali- 
cious burning of them is felony at common law. 1 
Haw. 105. 5 F . 
Of another] Mr. Hawkins ſays, A perſon ſeiſed in fee, 

or but poſſeſſed for years, of a houſe ſtanding by itlelf at 
a diſtance from all others, cannot commit felony in burn- 
ing the ſame : Alſo, that it ſeems the much ſtronger opi- 
nion, that a man ſo ſeiſed or poſſeſſed of a houſe in a town, 


who burns his own with an intent to burn his neighbour's, 


but in the event burns his own only, is not guilty of fe- 
lony ; but however it is certainly an offence highly pu- 
niſhabley in regard of the malice thereof, and the great 
danger to the publick which attends it ; and the offender 
may be ſeverely fined, and impriſoned during the king's 
daun and ſet on the pillory, and bound to his good 
ehaviour. 1 Haw. 106. ; i | 

And ſo it was in Holmes's caſe, M. 10 Cha. Holmes © 
was indicted at Newgate ſeſſions, and convicted, for that 
he, being poſſeſſed of a houſe in London for ſix years, 
remainder to another for three years, reverſion to the cor- - 
poration of Haberdaſbers in fee, did burn the ſaid houſe, 
And the inditment being removed into the king's bench 
by certiorari, it was held by three juſtices, againſt the 
opinion of Crate juſtice, that it was not felony to burn a 
bouſe whereof he was in poſſeſſion by virtue of a leaſe for 
years, For they ſaid, the burning of a houſe is not fe · 


lony, unleſs it be the houſe of another. Wherefore he was 


diſcharged of the felony. But becauſe it was an exorbi- 
tant offence, they ordered, that he ſhould be fined 500 1, 


to the king, and impriſoned during the king's pleaſure ; 


and ſhould ſtand upon the pillory, with a paper upon his 

head ſignifying the offence, at VMeſiminſter and at Cheap- 

ſale, upon the market gay, and in the place where he 
| committed 


Burning. 

committed the offence; and ſhould be bound to his good 
behaviour during life. Cro. Car. 376. e 

In the caſe of Elizabeth Harris, at Ayleſbury, Lent af. 
fizes 1753, before Mr. Juſtice Deniſon ; Elizabeth Harris, 
a girl of 14 years of age, and of ſufficient underſtandin 

for her years, was indicted for e fetting fire 
to, and burning a dwelling houſe in the poſſeſſion of Ed- 
ard Stokes : and Anne, the wife of William Courſe, was 
indicted as an acceſſary to the felony before the fact. 
The priſoner Elizabeth Harris was the daughter of the 
priſoner Anne by a former huſband, John Harris. It ap- 
peared in evidence at the trial, that John Harris died 
ſeized of the equity of redemption of this houſe and of an- 
other adjoining to it, ſubject to a mortgage term for 201, 
And that the equity deſcended to his eldeſt ſon, a child 
left with other children under the care of their mother 
the priſaner Anne; who was intitled to dower out of theſe 
houſes, but no dower was ever aſſigned: That Anne, ha- 
ving the care of her ſon and his eſtate, let theſe houſes to 
Edward Stokes at the rent of 5 I. a year, and received the 
rent for ſome time; but having a large family of children, 
ſhe was obliged to aſk relief of the pariſh where ſhe li- 
ved: That ſhe was denied ſuch relief, on account of 
theſe houſes ; the pariſhioners inſiſting, that the overſeers 
of the poor ſhould be let into the receipt of the rent, be- 
fore ſhe ſhould be intitled to any parochial relief: That 
thereupon ſhe frequently declared, ſhe would ſet the hou- 


ſing on fire, if the pariſh did not relieve her; that ſhe 


had young children, whom the pariſh could not puniſh, 
tho' they might puniſh her; and ſhe would order the leaſt 
child ſhe had who could carry a coal of fire, to burn the 
, houſing down: And many other declarations of the like 
kind the made, which diſcovered an obſtinate reſolution 
in her to burn the houſes, rather than ſubmit to the terms 
the pariſhioners inſiſted on. It appeared farther, that 
the priſoner Elizabeth ſet the houſe on fire by the direc- 
tion of her mother the priſoner Anne, who went from 
home on purpoſe. to be abſent at the time the fact was 
committed ; and that no other houſe was burnt, —— The 
Jury found both the priſoners guilty. But a doubt ariſing 

y reaſon of the intereſt the priſoner Anne had in the 
houſe, Mr. juſtice Deniſon thought proper to reſpite judg- 
ment, in order to take the opinion of the judges on the 
Caſe. Fuly 2d, 1753, at a meeting of the judges, it 


was unanimouſly agreed, that both the priſoners are guilty 
. 0 Wo 0 
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.__ Hug. 
of felony. The only doubt was, with regard to the inte- 
reſt the priſoner Anne had in the houſe; and it was ground- 
ed on the reaſoning in Heolmes's caſe : for had ſhe had 
ſuch eſtate in the houſe as would have cleared her of the 
charge of felony ; the priſoner Elizabeth, who acted by 
her directions, could not have been guilty of felony. 
But all the judges agreed, that the priſoner Anne's title 
to dower was not ſuch an intereſt as could bring her 
within the rule in Holmes's caſe. Holnes had the poſſeſ- 
ſion by legal title, and during the continuance of his leaſe, 
could maintain his poſſeſſion againſt all mankind ; and 
therefore the houſe might in a limited ſenſe be called his 
own, But in the preſent caſe, the poſſeſſion was in Ed- 
ward Stokes, under a demiſe from Aune in behalf of her 
ſon, and ſubject to a yearly rent which ſhe received. And 
her title to dower, had Edward Stotes's intereſt been out 
of the caſe, did not ſo much as give her a right of entry, 
it being a bare right of action. Mr. juſtice Demon ſaid, 
that he had no, doubt upon him from the beginning. But 
it being a new caſe, and ſome of the bar being doubtful, 
he thought it adviſeable to take the opinion of the judges. 

At the next aſſizes, judgment of death was pro- 
nounced upon both the priſoners; and Anne the mother 
was executed. But Elizabeth being young, and acing 
under her mother's direction, was reprieved, and recom- . 
mended to mercy on condition of tranſportation.— | 
It was ſaid in the debate of this caſe by ſome of the judges, 
and not denied by any, that had Anne been . of the 
freehold and inheritancè of the houſe, and States in poſ- 
ſeſſion under a leaſe, it would have been felony in Ame 
to have burnt it: otherwiſe all tenants and their con- 
cerns would be very much at the mercy of their land- 
lords. And the principle the three judges went upon in 
Holmes's caſe, doth ſeem to warrant this opinion. They 
conſidered the houſe then under conſideration as the pro- 
perty of Holmes, as his ewn houſe, by reaſon of the eſtate 
he bad in it under his leaſe. Croke (who. differed from. 
them) did not diſpute the principle, but argued againit 
the concluſion the other judges drew from it. And if 
this be ſo, Mr. juſtice Fo/ter ſays, he does not ſee why 
it may not with firi& legal propriety be ſaid of a rever- 


ſioner, who ſhould maliciouſly ſet fire to houſes in the 


poſſeſſion of his tenants under leaſes from himſelf or his 

anceſtors, that he burned the houſes of another. The 

judgment in Holmes's caſe, to ſay no more of it, was 2 

very merciful judgment. The houſs might with roar 
: 8 


270 © Burning, | 
legal propriety have been conſidered as the houſe of the 
landlord. Both landlord and tenant have a property, one 
temporary and limited, the-other abſolute and perpetual; 
like the perſon to whom goods are delivered, and the ah. 

ſolute owner thereof, in the caſe of larceny.——— Nate, 
it was ſtated in this caſe, that the daughter, who com- 
mitted the fact at the inſtigation of the mother, was f 
the age of 14, and o ſufficient, diſcretion. But if the mother 
had employed, as ſhe threatened ſhe would, the leaſt of 
her children; then ſhe muſt have been indicted as the prin- 
cipal, ſince the child not being of years of diſcretion was 
innocent. Feſt. 113, 349. % 
By ſtatute: 2. By the ſtatutes of 23 H. 8. c. 1. and 25 H. g. c. 3. 
ng dwel-No perſon who ſhall be found guilty for wilful burning 
kar of any dwelling houſe, or barn wherein any corn ſhall 
You be, nor perſons abeting, procuring, helping, maintain- 
ing, or counſelling the ſame ſhall be admitted to the be- 
nefit of clergy. 55 
There hath been much learned debate, how far theſe 
ſtatutes, which are repealed by 1 Ed. 6. c. 12. are re- 
vived by 5 & 6 Ed. 6. c. 10. But as the ſame is enacted 
in effect by other ſubſequent ſtatutes, it is now not very 
material. | | OT ln 
By the 4 & 5 P. M. c. 4. Every perſon who ſhall 
| maliciouſly command, hire, or counſel any perſon, wil- 
fully to burn any dwelling houſe, or any part thereof, or 
any barn then having corn or grain in the ſame, ſhall not 
have the benefit of his clergy. | „ 

But acceſſaries after ſhall have their clergy. 1 H. H. 

e $a Whoever ſhall wilfully and of malice burn, or cauſe 

or ſtack of corn, to be burned, or aid, procure, or conſent to the burning 

in the northern of any barn, or ſtack of corn or grain, within any of the 
oi counties of Cumberland, Northumberland, W:ftmorland, and 
Dureſme, ſhall be guilty of felony without benefit of clergy. 
And juſtices of the peace in ſeſſions may hear and deter- 

mine the fame. 43 El. c. 13. TE 


Burning in the 4. If any perſon ſhall in the night time, maliciouſſy, 
night tacks of unlawfully, and willingly burn, or cauſe to be burned 
| eee or deſtroyed, any ricks or ſtacks of corn, hay, or grain, 
kilns, barns, or other houſes or buildings, or kilns ; he ſhall be 
guilty of felony, but without corruption of blood, or diſ- 

inheritance of heirs : | | 
And the judges of aſſize, or three juſtices of the peace 
(1 .) may determine the ſame, ſo that the proſecution 
„ ooo TT Lo 
15 3 | z And 
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Burr 


And the ſaid juſtices, on requeſt of the party injured, 


ſnall iſſue their warrant for apprehending all ſuch perſons 
as ſhall be ſuſpected thereof, and take their examination: 


And ſhall cauſe all others who to them ſhall ſeem likely *_ 


to make diſcovery, to appear before them, and give infor- 


mation on oath ; yet ſo, as no 1 to be examined ſhall 
be proceeded againſt for any offence, concerning which he 
ſhall be examined as a witneſs and ſhall upon his exami- 


nation make a true diſcovery : _ ; | RE 
And if ſuch witneſs, being duly ſummoned, ſhall refuſe 
to appear, or to be examined, they may commit him to 


the common gaol, till he ſubmit to be examined upon 


bath: | 8 hes 
And they ſhall iſſue warrants for ſummoning jurors: 
And if any perſon, being found guilty (in order to avoid 
judgment of death, or execution thereupon) ſhall make 


his election to be tranſported, the court ſhall cauſe judg- 


went to be entered that he be tranſported to ſome of the 
plantations (to be mentioned in the judgment) for ſeven 
years 3 and if he ſhall return before the expiration of the 
term, he ſhall ſuffer death as a felon, and as if no ſuch elec- 


ton to be tranſported had been made by him. 22 & 23 


C. 4. % | 


5. By the 9 G. c. 22. commonly called the Black act, Burning by the 


(which is inſerted more at length under the title Black 
a? ;) If any perſon ſhall ſet fice to any houſe, barn, or 
outhouſe, or to any hovel, cock, mow, or ſtack of corn, 
iraw, hay, or wood; [And by the 10 G. 2. c. 32. /. 6. 
If any perſon ſhall wilfully and maliciouſly ſet on fire an 
mine, pit, or delph of coal or cannel coal ; which of- 
fence, by J. 4. of this act, is incorporated with the of- 
fences in the Black aQ] he ſhall be guilty of felony with- 
out benefit of clergy. | | 1 
And the hundred ſhall be chargeable, as in caſes of rob- 
bery, for the damages ſuſtained (not exceeding 200 l.) 
And if any perſon ſhall apprehend, or cauſe to be con- 
viged, any offender, and ſhall be killed, or wounded fo 


as to loſe an eye or the uſe of a limb in endeayouring to 
apprehend him; on proof thereof made at the ſeſſions, and 


on certificate thereof from thence, he ſhall be intitled to 

the ſum of 50 1. to be paid by the ſheriff in 30 days, the 

ſame to be repaid to him out of the treaſury. 5 
And by the 20 C. 2. c. 52. All offences of ſetting fire 


to any houſe, barn, or outhouſe, or to any hovel, cock, 
mow, or ſtack of corn, ſtraw, hay, or wood, are excep- 


ted out of the general pardon. 
e 6. Sock 


Black Ad 


2 „ 
' Honfeburning 6. Such as be taken for houſeburning feloniouſly done, 
not ballable. axe not bailable by juſtices of the peace. 3 Ed. 1. c. 1 8. 
3 „ d ay (6 
Burning b hip, 7- If any ſhip officer ſhall wilfully burn the ſhip to 
: which he belongeth, or procure the ſame to be done, to 
the prejudice of the owner of the ſhip or goods, he ſhall 
be guilty of felony without benefit of clergy. 1 An, 


And by the articles of the navy, 22 G. 2. c. 33. Every 
perſon who ſhall unlawfully burn or ſet fire to any maga- 
zine, or ſtore of powder, or ſhip, boat, ketch, hoy, or veſ- 

ſel, or tackle or furniture theteunto belonging, not apper- 
taining to an enemy or rebel, ſhall be puniſhed with death, 
by the ſentence of a court martial. Art. 25. 
Burning wood 8. If any perſon ſhall, by day or by night, in a riotous, 
growing. open, tumultuous, or in a ſecret and clandeſtine manner, 
:- ' forcibly, or wrongfully and maliciouſly burn any wood, 
or ſprings of wood, or coppice wood, he ſhall be guilty of 
felony. 1G./t.2.c. 48. 6 G. c. 16. | 
And any two juſtices, or the juſtices in ſeſſions, may 
cauſe the offender to be apprehended, and hear, and de- 

termine, and adjudge the offence. 6 G. c. 16. 

But if the offender is not known, then the perſon in- 
jured ſhall have ſatisfaction from the inhabitants of the 

pariſhes, towns, or places joining thereon, in the ſame 

manner as for dikes and hedges overthrown in the night, 
by the ſtatute of 13 Ed. 1. c. 46. (which enacts, that if 
it cannot be known by the verdict of aſſize or jury who 

did the fact, the towns near adjoining .ſhall be diſtrained 
to levy the hedge at their own coſt, and to yield damages) 

unleſs the offender be by ſuch pariſh, town, or place, 

5 convicted in ſix months. 6 G. c. 16. . 
Burning ling, 9 No perſon ſhall on any mountains, hills, heaths, 
; furzer. moors, foreſts, chaſes, or other waſtes, burn between 
: Feb. 2. and June 24. any grig, ling, heath, furze, goſs, or 
fern ; on pain of being committed to the houſe of correc- 
tion for any time not exceeding one month, nor leſs than 
ten days, there to be whipt, and kept to hard labour. 4 & 
Burning ge, 10. If any perſon ſhall ſet fire to, burn, or deſtroy any 
furze, or tern in goſs, furze, or fern, in any foreſt or chaſe without con- 
ſoreſts. ſent of the owner or perſon chiefly intruſted with the cuf- 
| tody of ſuch foreſt or chaſe, or ſome part thereof, or 
ſhall be aiding therein, and being brought before a juſtice, 
ſhall be thereof convicted by confeſſion, or oath of one 
witneſs, or on view of the juſtice, he ſhall forfeit not exceed- 


den with coals, or with any goods or merchandizes; or” 


4 


ing 51. nor leſs than 408. half to the informer, and half 


to the poor; if not forthwith paid, to be levied by diſtreſs; 


and if no ſufficient diſtteſs can be found, the ſuſtice -ſhall- - 


commit him to the common gaol for any time not exceed - 
ing three months, nor leſs than one month. 29 G. 2. 


c. 19. 


£ 3. „ö ( 8 88 8 31 3 
- 18 285 perſon ſhall: maliciouſly, willingly, and un- Burning a laden 


lawfully, burn or cauſe to be burnt, any wain or cart, la- cal ot fire 
W Tag: 

any heap of wood prepared, cut, or felled for making'coals, 

billets, or talwood, he ſhall forf-it treble damages to the 

party grieved, to be recovered by action of treſpaſs; and 

alſo 101; as a fine to the king. 37 H. 8. c. 6. 4: 


5 


12. If any ſetvant, thro! negligence or careleflnefs, ſhall pag. ; 
fire ors to be fired any dweiling houſe; or outhouſe or rope 
houſes, and be thereof convicted on the oath of one wit- firing a houſe. 
neſs before two juſtices, he ſhall "forfeit 100 l. to the 
churchwardens of the pariſh where the fire ſhall happen, 
to be diſtributed by them to the ſufferers; in ſuch propor- 
tions as to them ſhall ſeem juſt; and if he do not pay the 
ſame immediately on demand of the churchwardens, the 
ſaid juſtices ſhall commit him to ſome” workhouſe or houſe 
of correction for eighteen months, there to be kept to 
bard liabe T y OP 1. 

13. By the commiſſion of the peace, any juſtice may Threa'ning te 
cauſe to come before him, all thoſe who to any of che peo- b © houſes. 
ple concerning the firing of their houſes have uſed threats, | 


to find ſufficient: ſecurity for the peace or their good beha- 


viour towards the king and people; and if they ſhall re- 
fuſe to find ſuch ſecurity, may eauſe them to be ſafely | 
kept in the king's priſons, until they ſhall find ſuch ſe · 
// / OWE YI NF 


Burying in Woollen, See Woollen Panufaqure, 
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1. ATO perſon, Ne the rode .of:s hatcher, ſhall-ſell; Not to fell far 


offer, or expole to ſale, by himſelf or any other, caule alive, 
any fat oxen, ſteers, runts, kine, heifers, calves, ſheep, 
or lambs alive ; on pain of forfeiting double value, half 
to the king, and half to him that will ſue. 15 C. 2 c. 8. | 
2. IH any butchers ſhall conſpige not to ſell their victuals, 


Vol ki © viduals, 
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but at certain prices; every ſuch perſon {hall forfeit for the hog tb 1 ” 
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274 ' Butchers, 
firſt offence 101. to the king, and if not paid in fix days, 
he ſhall ſuffer twenty days impriſonment, and ſhall only 
have bread and water for his ſuſtenance; for the ſecond 
offence 20 l. in like manner, or the pillory; and for the 
third offence 40 l. or pillory, and the Joſs of an ear, and 
to be taken as a man infamous, and not to be credited in 
any matter of judgment. And the ſeſſions ot leet may de- 
termine the lame. 20 3 Ed. 6. . 8 1 

| Not to kill in a 3. No butcher ſhall ſlay any beaſt within any walled 
walled town. town, except Carliſie and Berwick ; on pain of forfeiting 

| for every ox 12d. every cow and other beaſt 8 d. half to 

| the king, and half to him that. will ſue. 4 H. . c. 3. 
Selling unwhot- 4. A butcher that ſelleth ſwines fleſh meazled, or fleſh 
ſome fleſh, dead of the murrain, ſhall for the firſt time be grievoully 
amqerced, the ſecond time ſuffer judgment of the pillory, 
J the third time be impriſoned and make fine, and the fourth 
time forſwear the town. Ordinance for bakers. Hawk. 
Not to kill or 5. If any butcher ſhall kill or fell any victual on the 
Fell on the lord's lord's day, he ſhall forfeit 6s. 8d. one third to the in- 
* former, and two thirds to the poor, on conviction before 
| one juſtice, on his own view, or confeſſion, or oath of two 
witneſſes, to be levied by the conſtable or churchwarden, 


2 


Not to water 6. No butcher ſhall water any hide, except in June, 
hides, äFuh, and Auguſt; on pain of 38. 4d. for each offence. 


1 FJ. c. 22. f. 2. one third to the king, one third to the 
informer, and one third to the town or lord of the liber- 
And the ſefions or leet may hear and determine the 
ſame, /. 30. 1 Oo „„ 
Or, any two juſtices, near the place, may (in three 
months after the offence committed) ſummon the party 
accuſed, and the witneſſes ; and upon the party's appear- 


| ance, or contempt in not appearing, on proof of notice 


iven, = examine the witneſſes on oath, and give judg- 


ment, and iſſue warrants under their hands to levy the pe- 
nalty by diſtreſs ; and, if not redeemed im fix days, the 
fame to be ſold. They may alſo mitigate the penalties, ſo 

as they reduce them not to leſs than a fourth part, over 

and above the coſts and charges. And any perſon. ag- 
grieved may appeal to the next ſeſſions, who may finally 


determine the ſame ; and, in caſe of conviction, iſſue war- 


rants for levying the penalties. 9g An. c. 11. J. 36, 37- 
| Yelling rotten” 7+ No butcher ſhall put to ſale any hide putriſied or rot- 


kides., ten; on pain of 38. 4 d. for each offence, in like manner. 


+ I* +» Co 22. 4/2, BY n i - 
x y 7. | 6 — 8. No 


« 
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8. No butter ſhalt be 'tdifier or days z on pain Rf Prercifing be 
bs. 8 d. a day, to be recovered: and levied in like mannet. ech 1 tans 
1 . & 22: % 2, 25.7 j "Mn 


9. If any raw hide ſhall wilkitty * neglgtnty be Ve tin hides, 


gaſhed, in the flaying thereof; or being gaſhed, be o 

to ſale by any butcher or other; the offender ſhall Wee fn 

2s. bd. fer och hide, and 18. er & calf ſkin; half tothe 

poor, and half to the informer: : To be levied by two 2 | | 
tices in 27 . 2 iS An. e 6. het TA Reſp | 
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Butter and cherte. 
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For licenſe to be a badger, lader, kidder, carrier, 


buyer, or tranſporter dee of butter and 
cheeſe; ſee the title Badgers. 8 W 
K Concerning the packing, weight, Y oodnifs of 
Butter. 

II. Concerning ingraſing and regrating of buiter 


and cheeſe. 


II. Concerning the beirn Ui butter an an 
for Londen. . Fe 
I. Exporting of butter and cheeſes. TNT 
V. Lap of butter and kee, 525 


J. Concerning the packing, weight, and ee, i g 
E 
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VERY Filme abd other perſoh OY up VENT Sat 
for fale, ſhall ſet upon every firkin and calk, when caſk to be 
the ſame is fully ſeaſoned in water, a continuing "viſible marked. 
mark of the juſt weight of the empt caſk; on pain of for- 
feiting for every offence the ſum of ten ſhillings for every 
hundred weight of butter otherwiſe packed, and ſo pro- 
portionably Bt 4 greater or leſſer quantity; half. to the 
churchwardens and overſcers for the uſe of the poor, and 
half with double coſts to him who ſhall fie for the ſame i in 
ſeſſions, by action of debt, indictment, information, of * 
preſentment, 13& 14 C. 2. c. 26. .. 5, 6. 
2. Alſo every potter ſhall ſet upon every pot. which he Weight of a A 


to be marked 


We 


ſhall (&I-for packing up butter, the juſt weight of the pot roles. 


when it is- POT boi with the firſt letter of his chri- 
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276 I Butter and cheele. 
_ > +,» Nian name, and his ſutname at length; on paig of 18. 
And no perſon ſhall expoſe to ſale any butter packed up 
in any pot not ſo marked, on pain of 28. for every ſuch 
pot. To be recovered and applied in like mauner. 13 U 
Weight ang - 3: Every kilderkin of butter ſhall contain 112 pounds, 
goodneſs, and every firkin 56 pounds neat, or above: every pound 
| _ _ containing 16 ounces; beſides the tare of the,caſk, of good 
and merchantable butter; and every pot of. butter ſhall 
.contain 14 pounds neat, or above, beſides the. weight of 
And no butter which is old or corrupt ſhall be mixed 
or packed up wich any butter which is new and ſound ; 
Nor any whey butter ſhall be packed or mixed with any 
„„ 7 i 
And every caſk or pot of butter ſhall be of one fort and 
F ↄ , . 0 
And no butter ſhall be ſalted with any great ſalt, but 
ſhall be ſalted and* ſaved with ſmall ſalt; nor more felt 
mall be intermixed with it than ſhall be needful for its 
preſervation: e e 
On pain that every owner, farmer, or packer of butter, 
not putting up in each kilderkin, firkin, and pot, to be 


ſold or expoſed to ſale, ſuch. quantities as aforeſaid, or 


"offending in falſe packing as aforeſaid, for every offence 
ſhall forfeit the value of all the butcer' ſo falſe packed ; and 
for every offence where any kilderkin, firkin, or pot ſhall 
be found to contain a leſſer quantity of butter than as 
above, fix times the value of every pound of butter that 
ſhall be wanting in ſuch caſk or pot; to be recovered and 
applied as aforeſaid. 13 C14 C. 2. c. 26. / 2. 
Owner to fer e 4. And when the farmer or other perſon hath filled the 
name on the Faſk with butter, he ſhall, beſides the former mark of the 
cal, Weight of the caſk, ſet alſo on the czſk the firſt letter of 
dis chriſtian name, and his ſurname at length with an iron 
brand; on pain of forfeiting for every offence the ſum of 
108. for every hundred weight of butter otherwiſe packed. 
and for more or Jeſs proportionably ; to be recovered and 
applied in like manner, 13 C14 C. 2. c. 26. / . 
cbeeſemenger to 5. And every cheeſemonger and other who ſhall ſel] any 
deliver due quan- Kilderk in, firkin, pot, or other caſk of butter, ſhall deliver 
lity and quality. therein the full quantity and due quality ; or ſhall be liable 
do make ſatisf. ction, according to the price thereof. 13 
%%% | 


yy * 


berſewonger 6. And no cheeſemonger or other perſon ſhall repack 


ſhall not repack for ſale, any butter, in any kilderkin, firkin, or other 
1 25 caſk, or pot, on pain feiti | of; to 
calk, or pot, on pain of forfeiting double value theieo! ; Ny 


4 


Butter and 


14 1 $: 15 * 


72 protector for the Warte whove; deu become «hat ume 
wenced in four mona after the TC YE n duſter.” 13 eee 7 
85 But e eb Nd, . no eller 65 butter; Proſecution not 

ſhall be charged with' any of the laid penalties, after the'to be, i! the 
buyer bath bought the butter and approved it. 4 M. +. e ap- 
2. | 

* And for prerenting any fraud in the ſeller, baker 2 rcd after Ele, | 
factor or buyer hath bought the butter, the ſaid factor or by the bel . 
buyer ſhall” ſet his ſeal, or mark, or name upon it! or | 
vpon the caſk; and if it ſhall-be afterwards exchanged hr 

opened, and the caſe changed, or any bad butter mixed 

or packed up with good butter, or any othet fraud be 
committed by the ſeller ; and he be convicted thereof be- 

fore one juſtices: by oath of one witneſs, or confeſſion, he 

ſhall forfeit 20 8. for every) firkin and offence, to be hw 

vied by the conftable, by diftreſs, and to be diſttibuted 


me rib lt | 
by the juſtice, half to the *thurchwardehs and ove ters t 


for the u uſe of” os poor, ANT: half to the informer. 'g 4 4 * i 
But any bee Irerderes may appeal to the ti 
giring 20 J. bend to the party; to pay colts (jn e af. 


ter) if he | is not hy adn" on oy apf e Ta. fox 0 
R ith 


II, 05 mu mere 7 ay reeling Us Juli ard, 


0. eſe. xd 0), 47208 


* 143 45 i 


There is ee reſtilns? to-the "fore ll 6 of AVEC 5 
and cheeſe, different from the foreſtalluig of other goods; ee 
which may be ſeen under the general title of foceſtalling. 18 
But as to ingrofling 3 and latin the lame, it hath been a 
* as followeth : 

By the 3& 4 Ed. 6.c. 21. No perſon hall buy to Nor to be fold 
* again, any butter or cheeſe, unleſs he {el the lame 3 Sur by”; 
again by retail in open ſhop, Fair, or .market (or, victual- 
lers in their houſes), and not in groſs ; on pain of double e 
value, half to the king, and half 10 him that will ſue. : 

And the word retail (hall be taken only where. A ae. 
of cheeſe, (225 pounds, in ſome places 256, in others 
336 pounds, Dal. c. 112.) or a. berrel of butier, or leſs _ 
quantity, and not above, ſhall be ſold at any time to any 
perſon or perſons. 

2. And by the 5 '&. 6 Ed. 6. c. 14. Whoſoever ſhall.tng 
ingroſs or get into his hands any butter or cheeſe, to fell 
the lame again, ſhall be deemed an in Ton. 73. 

e 3s But 


On i | * Cs # 5 3 
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\. cheeſe, by any licenſed badger, lader, kidder, or carrier, 
ſhall not be deemed 'regrating. 5 & 6 Ed. b. c. 14. .. 7. 


Cheefemongers 4. And nothing in theſe two acts ſhall extend to cheeſe. 


in Londun, mongers and tallowchandlers in Londen and M ęſtminſter, 

for What they ſnall ſell for victualling of ſhips, or for what 

| they ſhall ſell in their ſhops or market, not exceeding 

' four weys of cbeeſe, ang four barrels: of butter. 21 J. 

. 

Provided. that if the juſtices of the peace in any coun- 

T9 in their quarter ſeſſions, ſhall declare that the ſaid 

| traders in butter and cheeſe. ſhall: forbear to buy any in 

a ſuch county for any time, and tbey do buy within that 

time, and (ell the ſame by en 5 rn not e * 
bene of thin act. ad. 3 


I 2. Concerning the bini jo butter and 4 fo 


1 | | London. 5 
Vo undue pre- 1. 1 Rl e ee per, weigher, e ies or ſhip- 
| ference, per of butter and cheeſe, ſhall receive all butter and cheeſe 


that ſhall be brought to him, for the London cheeſemongers, 
and ſhip the ſame without undue preference; and ſhall have 
for, his pains 2 5. 6 d. for every load: and if he ſhall make 
default, he ſhall, on conviction before one juſtice, on oath 


of one witneſs, or confeſſion, forfeit for every firkin of 


butter 10 s: and for every weigh of cheeſe 5 s. half to the 


churchwardens and overſeers for the uſe of the poor, and 
half to the informer, to be leyied- by: the conſtable by di- 
: ſtreſs and ſale. 4 M. c. 7. .. 
Book of entry, 2. And he ſhall keep a book of entry of receiving 7 
| ſhipping the goods; on pain of 28. 6d. for every firkin 
of butter, and weigh of cheeſe, to be levied and applied 
in like manner ; and for want of diftreſs, to be commit- 
ted till paid. 4 V. c. 7. /. 


bY 
| Mafter of a ſhip 3. K maſter of a ſhip refuſing ks take in butter or 


refuling to take... cheeſe, before be is full laden (except it be a cheeſe- 
in, monger's. own ſhip ſent, for his own goods), ſhall forfeit 
for every firkin of butter refuſed 5s. and for every weigh 


of cheeſe 28. 64. to be levied and applied in like manner, 
4 . j. [. 6. 


Appeal, 4. Perſon apgrieved by the determination of the juſtice, 
| may appeal to the next ſeſſions, giving 20 l. bond with 


one or more ſureties, to the party, to pay coſts (within a 
275 after) if he is pot relieved on my mw 4 W, 


RAO 10, 90 8 
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8 5 1 8. But the en ang Giling; again; of any 8 


Butter r 5 cherle. 8 7 
But this act ſhall not extend to any warehouſe'in fl Egception 
Chir of pps rn 4 W. C. A . 9. . 


IV. Export * of butter and cheeſe. 


Butter and d cheeſs may be exported e cuſtom free, 2 1. Peper | 
a | 4 


. . PRI OE 195 5 5 


ye the 3 „ 2. No butter or cheeſe ſhall 'be i im- Importation 
ported from e 
But by the 3 25 c. 20. The importation of ſtale 
and diy bees, not fit to eat, called greaſe butter from 
Ie: leland, ſhal] be permitted for five years, duty free; Pte 
vided it be duly entered at the cuſtom houſe.. 
And if any ſuch greaſe butter ſhall be ſtopped or ſeized. 
r by any officer of the cuſtoms, under pretence of its being, og 
fit to eat, or otherwiſe as not coming within the meaning 
of this act; two juſtices, within 14. days after application 


to them made. may hear and determine the ſame ; and 
0 for that purpoſe, if. they think fit, may inſpect the butter 
bo in queſtion'; and alſo may call before them, and examine 
1 on oath, any two reputable perfons, dealers in butter, one 
1 whereof to be choſen by the importer of proprietor, and 
f the other by the officer; and alſo ſuch other witneſſes as 
| ſhall be deſired by either party. And their determination. 
5 ſhall be final ; without any certiorari to de allowed. 
is Note; There are ſpecial directions in the act öf 8 — ü 
1 . 27. concerhin the ſelling of butter in the city of York, 
J 

and the act of the 17 G. 2. c. 8. concerning the ſame 
1 in New Malton ; which are not JHA enough to be here 
f inſerted.” ang . 


Wuttons. d be 


N 0 * ſhall ſell or offer: to cate; or import ay ers buttons. 
foreign bone lace, cut- work, imbroidery, fringe, | 1 | 
band ſtrings, buttons, or needle-work, made of thread | | 1 
and ſilk, or either of them, or . foreign buttons what- 

ſoeyer; on pain that he who ſhall offer them to ſale hall 
e the ſame and 501. and the importer * forfeit the 
; 30 & min 
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ſame and 100 1. half to the king, and half to him that 
ſhall ſue. 13 C14 C. 2. c. 13. 2. 4 V. c. 10. f. 2. 


And on complaint and information given to a juſtice of 
the peace, at times reaſonable, he ſhall. iffue his warrant 


to the conſtable, to enter and ſearch for ſuch manufaRures 
in the ſhops being open, or warehouſes, and-dwelling 


houſes of ſuch perſons as ſhall be ſuſpected, and to ſeize 


the ſame, 13 & 14 C. 21 c. 13. 3. 4 c, 10. ſ. 3. 


And foreign lace and needle- work condemned, ſhall not 
be ſold or delivered out of the warehouſe wherein the ſame 


ſhall be ſecured, otherwiſe than on condition of exporta - 
tion,. 47 G. 3. 0. 47 9. 4 ; . * 


And Englijh b ne-lace, needle-work, point, or cut- 


Work, may be exparted cuſtom, free. II C 12 V. c. z. 
7 ig © | | 


2, No perſon. ſhall make, ſell, or ſet on any buttons 
made of :wo2d only, and turned in imitation of other but- 
tons; on pain of 40 s. a fozen, half to the king, and 


half to him that ſhall ſue in any court of record. 10 V. 


_ Made of wood only] H. 13 W K-ng and Roberts, An in- 
formation was exhibited againſt the defendant, for having 
made wooden. buttons, contrary. to the ſtatute, Upon 


trial, the jury found a ſpecial verdict, that all the button 


Was of wood, but there was in it a ſhank of wire. And 


_ after argument, judgment was given for the king, name- 


Cloth buttons. 


5 ſtatutes at large is a looſe, injudicious, and ungrammati- 


ly, that chis was, a bu: ton of wood, notwithſtanding the 

ſhank, which is no eſſential part of buttons; for buttons 

of ſilk and hair have no ſhanks. Lord, Raym. 712 
3. By the ſaid act of the 10 W. c 2. No perſon ſhall 


make, ſell, or ſet on, any buttons made af cloth, ſerge, 


drugect, fiize, camlet, or other ſtuffs of which cloaths are 


uſually made; on pain of 40 8. a dozen, half to the king, 


and half to him that ſhall ſue in any court of recoid, 
And by the 8 An. c. 6. No taylor or other perſon ſha'l 


make, ſell, f-t on, uſe, or bind on any cloaths, any but- 


tons or button holes, made of or. uſed, or bound with 
ſerge, drugget, frize, cimlet, or other ſtuffs of which 
cloaths are uſually made; on pain of 5 l. a dozen, half 


to the king, and half to him that ſhall ſue in any court of 


record ; or on complaint to two juſtices, they may ſum- 


mon witneſſes, and levy che penalty, and return the oyer- 
plus if any be; and if any perſon is aggrieved,' he may 
ah to the nent ſeſtennn 0 „ 
- . But by this act no power is given to make diſtreſs. The 


- 


net that occurs, is the ſtatute of 4 G. c. 7. which in the 


cal 


"6. þ 


Ny 


cal act, and by its garb may well enough ſeem to have 
been drawn up by the taylors or button makers; whereby _ 


7 


7 


it 1s en / x Oh es Ke Net 
No taylor or other perſon ſhall-make, ſell, ſet on, or 
bind on any cloaths, any buttons, or button holes made 
of, or uſed, or bound with, cloth, ſerge, drugget, frine, 
camlet, or any ſtuffs that cloaths, are uſually made of 
(velvet excepted); oh pain of 40 5. a dozen: To be deter- 
mined by one juſtice where the offence ſhall be diſcovered,' 
or the offender ſhall inhabit, on oath of one witneſs, in 
three months aſter the offence committed; and to be di- 
tributed (charges of conviction firſt deducted) half to the 
informer, and hal: to the poor of the pariſh or place where 
the offence ſhall be diſcovered : if not paid (being law- 
fully demanded) in 14 days after conviction, the juſtice 
ſhall iſſue bis warrant to the conſtable where the offender 
dwells, or cambe found, to levy it by diſtreſs and ſale; 
and where no ſufficient diſtreſs can, be found, he ſhall-be 
committed to the common gal of the county or place 
where he {ſhall be found, ta 'be kept to hard labour for 
three calendar months. Perſons aggrieved may appeal to 
the ſeflions, giving ſuſficient-notice;and'the ſeſſions may 
allow coſts to the party aggrieved. + 
And taylors cauſing their apprentices or ſervants to 
make ſuch cloaths, ſhall themſelves be ſubject to the pe- 
nile, ro 8 
And all ſuch cloaths, made with ſuch buttons and but - 
ton holes, expoſed to ſale, ſhall be forfeited and ſeized, and «< 
recovered and diſpoſed of as the other penalties,  , _ 
And by the ſtatute of the 7 C. /?. 1. c. 12. No perſon 
ſhall 2 or wear on any cloaths (velvet excepted) any ſuch _ 
buttons or, button holes; on pain of 408. a dozen, on 
conviction by confeſſion, or oath of one witneſs; and 
any juſtice of the peace, where the offence ſhall, be com- 
mitted, or the offender ſhall inhabit, ſhall on complaint 
or information . on .oath, of any credible perſun, in one 
month after the offence, ſummon the party, and on his 
appeatance or contempt, examine the matter, and ou due 
proof by confeſſion, or oath of one witneſs, convict the 
offender, and cauſe the forfeiture by his warrant to be le- 
vied by diſtreſs and ſale; the ſaid penalties to be half to 
bim on vrhoſe oath the party ſhall be convicted, and half 
to the poor of the pariſh wheie the offence ſhall be com- 
njtied, , And perſons. aggrieved: may appeal to the net 
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fo Nn on whoſe oath the patty ſhall be conviend\" This is 
almoſt the only inftance where a ſhare of the penalty is 


given in expreſs words, in a popular action, to the party 


4 


8 
* 2 
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on whoſe oath any perſon is convicted; and the contrary 
doctrine ſeems 3 to prevail, that the defendaft 
| ſhall not be condemned 


d upon the ſole teſtimbny of the 
plaintiff ſwearing for his own inteteſt: And it is certain- 


Iy againſt the common law, that ſuck a perſon ſhould be 


4 witneſs at all; and therefore his right to give evidence 


in his own cauſe, and the power to convict the defendant 


upon that ſole evidence, muſt depend on the expteſs words 


of ſome ſtatute 
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IT ſeemeth to be an high offence at common law, to 
1 lcemett DE an nhign o 


1. By che ſtatute of 13 Ed. 1. c. 49. NV perſon of the 
king's houſe ſhall buy any title whilt the thing is in diſpute; on 
pain ef both the buytr and ſellur being puniſhed at the king's 


„ i 


pleaſure. 8 hs | 
2. And by 32 H. 8. c. 9. None ſhall buy any pretenced 
right in any land, unleſs the ſeller hath been in p1ſſeſſun 1 the 
Ye), | | james 


IN 


, or of the ' reverſion. or PRI ary? or" alin the” 
rents and profits thereof, for ane year next. before ; on ; | on pain 2 at | 
that the OS ſhall forfeit the land, and the buyer the valge 5 
balf to ing and e to Drs that Gre * e one 8 
eas. 1. 1 | J 

— title] Bot be Who! is in U fü dagen: may | 
purchaſe N title of 1 others. N ap, th 8 . c. 9. 


a,,, 8 | 

One. year befare]- But no conveyance made by « ane who) 
hath the unconteſted poſſeſſion, . and. undiſputed abſolute: | 
propriety of lands, is any way within oy ROO a.) 
ſtatute, 1 Haw. 265. « 

3. And tbe offence of buying. of. titles may: be lud in any 
county, . at * e 0 the RO 55 El. o. Ft ' * : 


Callico.. See Exciſe; oP = 5 

Cambrick. See Linen. e 
Candles. See Extiſe. 55 fg PER ws 
Capias. See Pratels. 105 

T9 Cards. See Stamps, | 192 
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LL LN carrying als 
and owners of ſhips, lightermen, ſtage coach 
nem” N the like, come under the denomination of com- : 
mon carriers; and are chargeable on the general cuſtom 
1 the realm, for mapa ale or nen 1. B. | 
br. 34 
2. Bro the 3 M. e. 12. Tbe juices: in Eater bediene Rates for care” 
yearly, ſhall rate the prices of all land carriage of goods "age. 
to be brought into any place within their juslfdtsten, by 3 
any common waggoner or carrier; and ſhall certify —4 ; 
rates ſo made to the mayors and other chief officers. of 
the ſeveral market towns within their juriſdiction, to be 
hung up in ſome publick place to which all perſons m 
reſort: And no, ſuch! common waggoner or carrier ſhall/ 
take " 9 above. the rates ſo ſet, on pain of 1 2 
17 
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Carriers!" 1 


dy A 5050 warrant of two 9 hots ſuch weg- 
goner or carrier en We to ther uſe oh che 4 
gBrieved. „ | * 
And by 21 C. 2. c. 28. 17 any eee waggoner or 
carrier ſhall demand and take any greater price for bring- 
ing goods 10 London, or to any place within the bills of 
mortality, than is allowed and ſettled by the j juſtices for 
the place from whence the ſame are brought for the car- 
rying of goods from London to the ſaid place; he ſhall 
forfeit '51: to the party grieved, to'be recovered as by the 
ſaid act of the 3 or by diſtreſs and ſale of his goods, 


by warrant' from two juſtices of Middleſex, Hoyer Lon- 


don, or Weſtminſter. J. 3. 

And the elerk of the peace in the country ſhall, im- 
mediately after Eafter ſcfions'' yearly, certify to the lord 
mayor of London, and to the reſpective clerks of the 


peace for Middleſex, Surrey, and Weſtminſter, the rates 


made for the carriage of goods in their reſpective counties 
and places; which certificate, or an atteſted copy there- 
of, ſigned by the officer to whom the "of ch ſhall be tranſ- 
| mitted, ſhall be &illicienP evidence 
/ 22 every W waggoner or carrier mall have his 
chriſtian and ſurname and place of abode, in large or ca- 
pital letters, placed upon ſome conſpicuous part of his 
carriage, before he ſhall drive the 8905 on pain of 20 8. 
to be ſevied and recovered as aforeſaid. 
Note; This a& of the 21 G. 2. c. 28. 4 4, nds repealed, 
by the 7 G. 3. c. 40. by miſtake, as it ſeemeth ; for the 
repeal was intended, moſt probably, only for ſo much of 
the ſaid ect as relates to turnpike roads, and not for what 
relates to the price for carriage of goods.] 

-And a carrier ſhall not evade the law, b refuſing to 
carry goods at the prices limited. For if a common 
carrier, who is offered his hire, ad who hath conve- 
nience, refuſes to carry goods, he is liable to an action 
in the ſame manner as an innkeeper who refuſes to en- 


tertain a güeſt, or a ſmith. who Ruſs to my a horſe, 
1 Bac. Abr. 344. 


So an action t lie againſt = common ferrytman, who 


refuferh to carry paſſengers. '' id.” 


But if the porter puts up the n of a paſſenger be. 


hind a ſtage coach, and the maſter as ſoon as he knows of 
it ſays, that he is already full, and refuſes to take the 
charge of it, the maſter ſhall not be liable. For this is 


4 ſame wy an * who e bis gueſt, his houſe 


being 


the prices ſo ſet. 


King folly. and yet the ek: * 1 will ditt, or ah 
like, if he be, robbed, the hoſt is diſcharged, id. | 

So a carrier may reſuſe to admit goods into his ware- 
houſe at. An unſeaſonable time, or before he is reac; v to 
take his journey; but he cannot re fuſe to do the d uiy in- 
cumbent upon him by virtue of his publick actes 
L. Raum. 652. 

3. No carrier with any borſe or. horſes, nor waggon- Carrlertravelling 
man, carman, or wain-man, with their teſpectius car- on e 
riages, ſhall by themſelves, or any ocher, travel on the 
lord's day, on pain of 20 8s on conviction in ſix months, 
de fore one juſtice (or mayor], on vie v, or confeſſion, or 
oath of two. witneſſes, to be levied by the conftabie or 
churchwardens by diſtreſs; ; to the uſe of the poor, ex- | 
cept that the juſtice may reward the informer with x gat? e 
ſum not exceeding a third part. 3 C. . 1. nom”, TT» 

4. It hath been holden, that acarrier imbezilling goods Seele ib 
which he has received to carry to a certain place, is not liag goods. 
guilty of felony, becauſe there was nat a felonious tat- 
ing; but is n vn to a civil ene. 1 Hau. 89. 


5. But it hath * refalved, that if a carrier. r open a Carrier opening 
pack, and take out part of the g goods, with in;ent to ſteal * Pack. ] 
it, he may be guilty of felony ; in which caſe it may be 
aid, not only that ſuch: poſſeſſion of a part diſtinct com 
the whole, was gained by wrong, and not delivered by tne 
owner; but alſo that it was obtained ba 'clys fraudulent- 
ly, and clandeſtinely, in hopes to prevent its being diſ- 
covered at all, or fixed upon. any. one when: diſcoxcred. 

1 Haw. 90. 

6. Alſo it ſeems clear, that, if. a carrier, after. be. has Cuiier fratiag'+ 
brought the goods to the place appointed, take then away. E 3 
again ſecretly, with intent to fteal them, be is guilty of e.. 
felony ; becauſe the poſſeſſion, which he received from 

the oy ner, being determined, his ſecond taking is in 

all reſpects the de, as if he were a mere ranger. * 

Hau. o 

7, Alſo i it hath — — 1 if e be delivered. to 8 ale 
a carrier, to be carried to a certain place, aud he carries her eless. 
them to another place, and diſpoſeth of them to his own. 
vſe, that this is felony; becauſe. this declareti, that his 
intention originally was not to take the goods, upon the 
agreement and contract of the party, but only. with a de- 
lien of ſtealing them. | Xelynge 82, | 

8. Where goods are delivered to a carrier, and he.; is Carrler robbets 
obey of them, he mall be RS and anſwer fon ee ont 


them, | 1 4% 6:0 
x , 5 5 


4 


286 


Carriers, 

them, by reaſon of the hire: And this was at the com- 
mon law, before the hundred was anſwerable over to him; 
becauſe ſuch robbery might be, by confent and combina- 
tion, carried on in ſuch a manner, that no proof could 


be had of it. 1 Salk. 143. 


And altho' it may be thought a hard caſe, that a poor 


carrier who is robbed on the road, without any manner 


of default in him, ſhould be anſwerable for all the goods 


he takes; yet the ingonvenience would be far more into. 


lerable, if he were not ſo: for it would be in his power 


to combine with robbers, or to pretend a robbery, or ſome | 


other accident, without a poſſibility of remedy to the par- 


ty; and the law will not expoſe him to ſo great a temp- 


Otherwiſe loſing 
or damaging 


tation, but he muſt be honeſt at his peril. 12 Hod. 482. 
9. And generally, if a man delivers goods to a com- 
mon carrier, to carry to a certain place; if he loſes or 
damages them, an action upon the caſe lies againſt him: 
for by the cuſtom of the realm, he ought to carry them 
„„ Bae” 2b, 46% © © N 


And if he be a common carrier, tho? there be no agree- 
ment, or rate ſettled, or promiſe of payment; yet he 


ſhall recover his hire on a quantum meruit, and therefore 
hall be liable for loſs and damages. id. 


Alſo if a perſon, who is no common carrier, takes up- 
on himſelf to carry my goods, tho' I promife him no re- 


ward, yet if my goods are loſt or damaged by his default, 


| T ſhall have an action againſt him. id. 


For the very taking of the goods is a general conſide- 


ration, tho' he be not a common carrier: and the accept- 


Onode delivered 
to the carrier's 
ſervant, 


ance of the goods makes him liable. Show. 104. 

10. A delivery to the carrier's ſervant, is a delivery to 
the carrier ; and if goods are delivered to a carrier's porter, 
and loft, an action will lie, againft the carrier. Read. 


Car. | 


At Bury aflizes, 1732, in the cafe of Harvey againſt 
Syliard and his wife, the plaintiff brought his action againſt 
Syliard and his wife, for a box with 801. in it, which 


was delivered to her as book-keeper to her brother, who 


was a Carrier, in order to be ſent by the waggon to Lon- 


don; which 801. was afterwards loſt: It was adjudged, 


that the action would not lie againſt her, but it ought to 


have been brought againſt the brother himſelf. And the 


How far it is ne · 
ceſſary that the 
carrier ſhould 
' know what the 


$oves are. 


plaintiff was nonſuited. 2 Barnard. 234. 

11. If a box is delivered generally to a carrier, and he 
accepts it; he is anſwerable, though the party did not tell 
him there is money in it. But if the carrier aſks, and 

55 ihe 


Fin | | 
| +. : * 


the other ſays no, or if he accepts it conditionally, pro- 
vided there is no money in it, in either of theſe caſes the 


carrier i not line. Fer. 1 8 
If a man delivers a box to a carrier to carry, and he 


als what is in it, and the man tells him, a book and to- 
bacco (as the caſe was) and in truth there is 100 l. be- 


ſides ; yet if the carrier is robbed, he ſhall anſwer for the 
money : for the other was not bound to tell him all the 


particulars in the box, and t was the buſineſs of the car- 


rier to have made a ſpecial acceptance. 1 Bac, Abr, 345. 

But if a perſon, being a common carrier, receives by 
his book-keeper from another man's ſervant, two bags of 
money ſealed up, containing as was told him 200 J. and 


the book-keeper gives a receipt for his maſter to this ef- 


fect, Received of ſuch a one two bags of money ſealed 
up, ſaid to contain 2co], which I promiſe to deliver on 
ſuch a day at ſuch a place unto ſuch a perſon, he to pay 


10 8. per. cent. for carriage and riſque ; tho' the bags con- 

tain 4001. and the carrier is robbed, he {hall be anſwer- 
able only for 2001. for this is a particular undertaking; | 
and as It is by reaſon. of the reward that the carrier is 
liable, when the plaintiff endeavours to defraud him of 


it, it is but reaſonable he ſhould be barred of the remedy, 
which is only founded on the reward. 1 Bac. Alr. 346. 


A man'took'a place in a tage coach, and in the jour- - 


ney the defendant by negligence Joſt the plaintiff s trunk; 
upon not guilty pleaded, the evidence was, that the plain- 
tiff gave the trunk to the man that drove the coach, who 
promiſed" to take care of it, but loſt it: Holt chief juſ- 
tice held, that the maſter was nat chargeable, and that a 
ſtage coachman is not within the cuſtom as a-carriec is, 
unleſs the maſter takes a diſtinct price for the carriage of 
the goods as well as of the perſans. 1 Salt. 282. 

But by the cuſtom and uſage of ſtage coaches, every 
paſſenger uſes to pay far the carriage of goods aboye ſuch 
a weight; and in ſuch caſe the coachman ſhall be charged 
for the loſs of goods beyond ſuch weight. Comm, 25, 


. 


12. Where goods are ſtolen from the carrier, he may 


3 bs „ diet for goods - 
prefer an indiftment againſt the felon, as for his own pay 


goods; for tho he has not the abſolute property, yet he 
has ſuch a poſſeſſory property, that he may maintain an 


action of treſpaſs agalnſt any one who takes them from 


bim, and ſo may indict a thief for taking them; and the 
indictment were good alſo, if it had been brought by the 
real owner. Kehnge 3. . 5 


1 „ Al 


Carrier may in. 


oa property, 


| Ks 
* 1 ) 
2 88 ; 
* N 


Perſon ſtealing 
his on goods 
from the carrier. 


13. And there is a ſpecial caſe, wherein it is ſaid, that 
a man may commit larceny by ſtealing his own goods de- 
livered to the carrier, with intent to make him anſwer 


for them; for the carrier had a ſpecial kind of Property 


in the goods, in reſpect whereof, if a ſtranger had ſtolen 
them, he might have been indicted generally as having 
ſtolen the ſaid carrier's goods, and the injury is altogether 


as great, and the fraud as . baſe, where they are taken 


Caſual death. See Deodand, 


4 
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Cattle. 15 


So much of this title as concerns butchers in parti- 


What proportion 1. 
ſhall be obſerved. 


cular, may be ſeen under title Butchers. The 
form and manner of liceoling Drovers of cattle 
is inſerted under the title Badgers, as being 
connected with the licenſing of badgers, laders, 
kidders, carriers, buyers, and tranſporters coaſt- 
wiſe, of corn or grain, butter and cheeſe, 


I. What number of cattle a man ſhall keep. 
II. Concerning the bringing of cattle into En gland. 
II. Buying and ſelling of catile. on 55 . 
V. Stealing, killing, or maiming of cattle. 


IJ. What number of cattle a man Hall keep. 

OR the encouragement of the breeding of cattle, 
F every perſon who ſhall keep above ſix ſcore ſheep, 
above what is for his houſhold, ſhall for every threeſcore 
ſheep keep one milch cow, and bring up yearly for every 


ſixſcore ſheep one calf; on pain of forfeiting 20 8. 3 


month. 


And every perſon who ſhall keep above 20 oxen, runts, 


+ ſhrubs, ſteers, heifers, or kine, ſhall for every ten of them 


keep one milch cow yearly, and rear one calt for the _ 


ſorfei 


to b. 


Tei, EC. 
of one year,” (undes it die in the mean time), for every ? 
ſuch two milch cows on pain of forfeiting 20 s. a month: 

Theſe penalties: to go, half to the king, and half to him 

who ſhall ſue in the ſeffions' or other court of record. 

10 3 P. M. 63. J J. e. 8. LB OE 

2. And for the ee ere of tillage, ao to prevent 1 
the ingroſſing of farms into a few hands, no man ſhall keep above 2008 | 
above 2000 theep, at ſixſcore to the hundred, over and en | 
above what is neceſſary for his houſhold; except ĩt be upon 

his own proper eſtate; on pain of 3 8. 4d. for every ſheep 

above that number, half to the king, and half to him that 

ſhall ſue for the ſame in ſeſſions: lambs not to be ac- 

counted ſheep, till the ſecond midſummer after they are 

lambed. Boo ons 8. e. 13. 5 


I. cake wh the 1 ng ” cattle into Fa ds 


1. By the 5 G. 142 Beſtials may be freely imported Cattle of the iſfe 
from the iſle of Man. of Man. 
; By the ſixth article of the union, no Scotch cattle, Scotch cattle. 
carried in England, ſhall be liable to any other duties, 
than thoſe to which the cattle of England are liable. 5 
hn. c. 8. : 
3. By the 18 C. 2. c. 2. the importation of ence "MV nich cattle, _ 
bland, and other places beyond ſea, is declared to be a | 
common nuſancte. | 
And if any ſhall be imported; any perſon may ſeize them,” 
ind keep them 48 hours; and if in that time, it be made 
appear to a juſtice, on the oath of two witneſſes, that they 
E vere not imported from Ireland, nor from any other place 
eeyond ſea, then they ſhall be delivered on warrant of fuch ' 
jltice ; but i in default of ſuch proof and warrant, then to 
te forfeited / 1 PC, 2. 0 2 IE C2 cn 2. 
5 And the ſeizor, within ſix days after the conviction and 
forfeiture, ſhall cauſe thenf to be killed; the hides and 
allow he ſhall have himſelf, the reſt ſhall go to the poor, 
to be diſtributed by che churchwardens and overſeers. 
tle, 32 C. 2. c. 2 
eep, And the ſeizors, churchwarden or Geert neglecting. 
core Wl their duty herein, ſhall forfeit 40 8. for every one of the 
very {Wercat cattle, and 10 8. for ſheep and ſwine ; half to the 
s. 2 wor, and half to the informer, by warrant of one juſtice, 
| by diſtreſs; for want of diſtreſs, commitment for three 
nts, months. mY C. 2. c. 2. /. 6. 
bem And the ſhips bringing the ſame ſhall de borland and 
* perſon may ſeize and ſell them, half to the Poor, and. 
of Whalf for himſelf, 20 Bs 8. „ „ | 
Vote hi * U And 


1 | 1 a juſtice of the peace may by warrant apprehend | 
the ſeamen, and all others concerned ” and commit them | 
to gaol for three months. 20 C. 2. c. . 
And if ne ſeizure is made in the diſtrict where they ate 
firſt imported, ſuch place ſhall forfeit 100 l. to the uſe of 
the houſe of correction. 20 C. 2. c. 7 
And if the cattle come by colluſion of officers, or other- 
wiſe, into any other than the firſt diſtrict, they may be 
ſeized. there in like manner. 20 C. 2. c. 7, 
And perſons conſederating to elude this ads ball incur 
a præmunire. 20 C. 2. . 7. 


* 


And alſo, cattle once ſeized, ond n ſound in 
another diſtrict, may be relaized there. 32 e, 2. 
10. 


And Englth cattle intermixed in a drove with Tri cattle, 
may be ſeized as Iriſb cattle, 32 C. 2. c. 2. fe 11. 
But, finally, by the 5 G. 3. c. 10. theſe reſtrictions 
are taken off for a time; and thereby it is enacted, that all 
ſorts of cattle may be imported from a. Irene fe tents 
for hve NEAL? 3 5 


; : un 

| III Buying and falling f cattle. | an 

ö no 
None ſhall boy I. No perſon ſhall buy any ox, ſteer, ront, com, heil, dat 
| =_ gene or calf, and ſell the ſame again alive, in the ſame. market | 
- OE fair; on pain of forfeiting double value, half to the wi 

king, and half . him who ſhall ſue. 3 & 4 Ea. 6. c. 19. ani 

| 3 C. c. 4. / 7, 8. am 

Not to ſen again 2. Andif any perſon (except drovers licenſed) ſhall buy gi 
in leſs than five any ox, ront, ſteer, cow, heifer, calf, ſheep, lamb, goat, ſh; 
. weeks, or kid living, and ſell the ſame again alive, unleſs he |} wh 
keep and feed the | ſame for five. weeks; he ſhall forfeit di 

double value, half to the king, and half to him that (ball to 

ſue in any court of record: And alſo the juſtices in ſeſ- mi 

ſions may determine the ſame, by inquiſition, preſentment, | 

bill, or information, and by examination of two witneſſes, an 


hd make proceſs thereupon as upon indictment; and make mz 
eſtreats for the king's moiety, and award execution of the, by 
other moiety. for the complainant, by ſieri facias, or. ca- an 
pias, ” the courts at Maſimigſier wal 455 38 6 A. 8 1 
mi 
WI 


c. 9, 10. 
62 in the ſtatute of 31. G. 2. c. 40. there are.regu-- 
185 lations concerning the buying and ſelling of, cattle within 
the bills of mortality: and - wg Fences concerning the ſame. 


-aje to be heard and determined, and the penalties levied, to 
by the juſtices. Which tegulationse: not Tong * or 
are not here inſerted, Joe 


3 By 


— 


3. By the 3 C. c 1. No drover, with any cattle, ſhall Driving on Sug» 
travel on the lord's day; on pain of 20 8. Which my be days. 


* TY 
| E. itt 
* * A 
3 F 


levied by the conſtable. or church warden, by warrant of one 1 = 
juſtice, on conviction on his view, ot by confeſſion, or tha =, F 
oath of two witneſſes; one third to the informer, and twa 1 

4 * ö 5 TY : 5 p : 1 i! 


thirds to the poor. 


— 


3 


— „ ne 
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. Stealing, killing, or maiming of catils. 


1. By the 22 23 C. 2. c. 7. If any perſon ſhall in Killing or 
the night time maliciouſly, unlawfully,. and willingly ill wounding in the 
er deſtroy any horſes, ſheep, or other cattle, he ſhall be night. „ 
uilty of felony ; but without corruption of blood, or 5 
by of dower : But to avoid judgment of death, or exe- 
cution thereupon, he may chuſe to be tranſported. to ſome 
of the plantations, to be mentioned in the judgment, for 
years. ON 
; And if any perſon ſhall in the night time maliciouſly, 
unlawfully, and willingly maim, wound, or otherwiſe hurt 
any horſes, ſheep, or other cattle, whereby the ſame ſhall 
not be killed or utterly deſtroyed ; he. ſhall forfeit. treble 
damages, by action of treſpaſs, or upon the caſe :. 5 
And three juſtices (1 2.) may inquire by a jury and 
witneſſes ; and may iſſue warrants for ſummoning jurors, 
and for apprehending perſons ſuſpected, and take their ex- 
aminations; aud cauſe witneſſes to come before them to 
give information on-oath, ſo as no perſon to be examined 
ſha]! be proceeded againſt, for any offence concerning 
which he is examined as.a witneſs, and ſhall make a true 
diſcoyery : and if ſuch witneſs, being ſummoned, refuſe 
to appear, they may commit him till he ſubmit to be exa- 
mn.” CR OO RT ONT es 
2. And by the 14 G. 2. c. 6. and 15 G. 2. c. 34. If Stealing, or kil, 
any perſon thall feloniouſly drive away, or in any other 10 fit wil 4g 
manner feloniouſſy ſteal any ox, bull, cow, calf, ſteer, ward, i 
bullock, heifer, ſheep, or lamb ; or ſhall wilfully kill | 
any ox, bull, cow, calf, ſteer, bullock, heifer, ' ſheep, 
or lamb, with a felonious intent to ſteal the whole car- 
caſs, or any part thereof; or ſhall affiſt or aid in com- 
mitting any ſuch ' offence, he ſhall be guilty of felony ' 
withour benefit of Ge TT rt en 
And every perſon who ſhall apprehend and proſecute 
to conviction any offender, ſhall have 10]; reward, In + 1 
order to which, he ſhall have a certificate ſigned by the e 
judge, before the end of the aſſizes, certifying the convic · | | 
U 2 : tion, 


— 2 9 — — — _ — * 
A re _ ” — 2 2 * 7 
2 - E <a. ee Ek CERES F-a%.- aA —— 
8 — — — 


— 
— — — + — —— — _ — — yy 


a —— _ a 4 
—— = a EE mg OM ens 
— 2 — 4 ” —— 
— — 3 ut 
* 
— ¶ U o 
- =_ Ae =D —_— _ 


* 4 


tion, and where the offence was committed, and that ſuch 
offender was apprehended and proſecuted by the perſon 
claiming the reward; and if there are ſeveral claimants, 
the judge ſhall in the ſaid certificate direct what ſhare ſhall 
be paid to each claimant. Which certificate being tendred 
to the ſheriff, he ſhall within a month pay the ſame with. 
out deduction ; on pain of forfeiting double, with treble 
coſts. The ſame to be allowed in his accounts, or to be 
repaid to him out of the treaſuf y. ES 
3. And by the 9 G. c. 22. commonly called the Black 
338 5 act, which is inſerted at large under the title of that name, 
FF any perſon ſhall unlawfully and maliczoufly kill, maim, 
ML or wound any cattle, he ſhall be guilty of felony without 
benefit of clergy ; but without corruption of blood, 
And the hundred ſhall be anſwerable for the damages, 
A % ( 5 
And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any offender, and ſhall be killed, or wounded, ſo as 
to loſe an eye or the uſe of any limb, in endeavouring to 
apprehend or ſecure him; on proof thereof at the ſeſſions, 
and on certificate thereof from thence, the ſheriff ſhall 
within 30 days pay to the perſon intitled the ſum of 50 1. 
to be repaid to him out of the treaſury, 
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Certioꝛari. 
Certiorari,what. A Certiorari is an original writ, iſſuing out of the court 
A of chancery or the king's bench, directed inthe king's 
name to the judges or officers of inferior courts, command- 
ing them to certiſ or to return the records of a cauſe de- 
pending before them, to the end the party may have the 
more ſure and ſpeedy juſtice, before the king or ſuch ju- 


Mices as he ſhall aſſign to determine the cauſe, 1 Bar. 


0; Certior. A.” ©. 7 | PT 
What things Alſo, the juſtices of the peace may deliver or ſend into 
may be certified the king's bench, indictments found before them, or re- 
were. writ cognizances of the peace taken before them, or force re- 
en + carded by them, without any certiorari. - Dall. c. 195. 
| Concerning which writ of certiorari, it is here ſhewn, 


I. In what caſes it is grantable.. 5 


II. How to be granted and allowed. 
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I᷑. Tn what caſes it is grantuble. 

1. A certiorari lies in all judicial proceedings, in which x, cats where 3 
2 writ of error does not lie; and it is a conſequence of all writ of error lies 
inferior juriſdictions erected by act of parliament to have t. 
their proceedings returnable in the king's bench. L. Raym. 

e eee fr!!! 

Ig nd therefore a certiorari lies to juſtices of the peace, where not * 
even in ſuch caſes which they are impowered by ſtatute cially prohibited 
finally to hear and determine; and the ſuperintendency' of by fatute. 
the court of king's bench is not taken away without ex- | 
preſs words. MY VA. OA Þ 
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aw. 286. 3 
3. But it ſeems agreed, that a certiorari ſhall never be After convie- 
granted to remove an indictment after a conviction, unleſs den. ow 
for ſome ſpecial cauſe ; as where the judge below is doubt- 
ful what judgment to give. 2 Haw. 288. 
And, E..18 G. 2. K. and Nicolli. An inditment was 

removed into the court of king's bench by certiorari, after 
conviction, and before judgment. Upon which a doubt 
aroſe, what the court could do, the certiorari being brought 
before judgment; and this court not being apprized of 
the circumſtances of the offence, could not tell what 
judgment to give: and in Carth. 6. it is faid, they cannot 
give judgment. A rule therefore was made to ſhew 
cauſe, why the certiorari ſhould not be quaſhed, ſo as to 


x remit it back to the ſeſſions; which was afterwards made 
WO DUSTY E 


_ abſolute... Str. 1227. 


uad the like hath been determined, where the party 
e bath confeſſed the indictment: As in the caſe of the King 
1. againſt Gwynne and others, H. 32 G. 2. The coutt (on 
K. a defended motion} granted a Procedends, at the inſtance 


of the defendants, upon an indictment for an aſſault at : 
the quarter ſeſſions at Brecon, removed into the king's 
bench by certiorari ; becauſe the certiorari had not iſſued 
till after the defendants had confeſſed the aſſault below: | 
Tho” the conviction was not after a trial, and tho” ſeve- EP 
ral of the juſtices were ſworn to be near relations of Mr. 
Cuynne, one of the defendants, namely, his father, two 
brothers, and an uncle. Burrow. Mansfield. 749. 
4. Alſo, it ſeems a good objection againſt the granting After iſſue join 
a certiorari, that iſſue is joined in the court below, and a ed. 
venire awarded for the trial of it. 2 Haw. 288. 
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Where the court 5. Tt hath been adjudged, that wherever a certiorar! 


i» bound of right js by law grantable for an indictment, the court is bound 
. right to award it at the inſtance of the king, becauſe 
every indictment is the ſuit of the king, and he has a pre. 
rogative of ſuing in what court be pleaſes. - But it ſeems 

to be agreed, that it is left to the diſcretion of the Court, 

either to grant or deny it at prayer of the defendant, 


* 


OD TEES Hh oi; a ESE” 

Not for heinous 6. And it ſeems that the court will not ordinarily, at 
the ptayer of the defendant, grant a certiorari for the re- 
moval of an indictment of perjury, or forgery, or other 
heinous miſdemeanor ; for ſuch. crimes deſerve all poſfble 

diſcountenance, and the certiorari might delay, if not 


_ wholly diſcourage the proſecution. 2 Haw. 287. 


PF « 


IT. How to be granted and allowed. , 


How to be prant- . On inditiment. or preſentment . By the 5 W. c. II. 
ed on indietment and 8 & g W. c. 33. it is enacted, that in term time, no 
or preſentment. yt of certiorari, at the proſecution of any party inditled, 
ball be granted out, of the king's bench, to remove any. inditt- 

ment er preſentment of 1277 or miſe emeanor, before trial had, 

from before the juſtices, in ſeſfons ; unleſs ſuch certiorari ſhall 

be awarded upon mation of caunſel, and by rule of court mad: 
%%% tran. no. 
But in the vacation, writs of certiorari may he granted by 
any juſtice ef ih king's bench; whoſe name ſhall be indorſed 

on the writ, and alſo the name of the perſon at whoſe inſtance 

%%% % C 

And all the parties indictad, proſecuting ſuch certiorari ſhall, 

before the allowance thereof, find two ſufficient manucaptors, 

wha ſhall enter into a recegnizance before a juftice of the king's 

bench (who ſhall indorſe the ſame on the writ), or before a 

Juflice of the peace of ibe county or place, in the ſum of 201. 

- with condition, at the return of the writ, to appear and plead 

to the, ſaid indifment or preſentment, in the ſaid court of king's 

; bench, and at his own"cofts and charges to cauſe and procure the 
Me that ſhall be joined thereupon, or any plea relating there- 

unte, to be tried at the next afſizes for the county wherein th: 

indictment or preſentment was found, after ſuch certiorari ſpall 

be returned, or the next term if in London, Weſtminſter, or 

Middleſex, unle/s the court ſhall appoint another time, and ij 

fo, then at ſuch other time; and 10 give due notice of ſuch 

trial, to the proſecutar or his clerk in court; and alfa that tht 

party proſecuting the writ of certiorari, ſhall appear from day 

fo day, in the LG court of king's bench, and not depart until 

be ſhall be diſcharged by the courr. od 
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ſe 


good cauſe be Qiewn to the contr 


be plc ed 2. in fix kalendar months after ſu 


n e Jena”! gnixanc. "ſhall be darin into 55 bing? $ 
bench, with the certiorari and indictment, to be there filed, 
oe the yame of the proſecutor (if be ſhall be the p party grieved ), 

nk public officer, ſhall be indor/ed « on the indietment. 

0 0 the defendant proſecuting the writ of certiorari, be 
wiege e offence for which he was maiezed, then the 
court of lings bench ſhall give reaſonable cofls to the proj eeutor, 
to be taxed according to the courſe of the ſaid court, who hall, 


for the recovery thereof, within ten days after 'demand, and re- 


fuſal of pa ment, on oath, have an attachment ret; ; and 
the recognizante not to be 45 iſchar, raed till the coſts are paid. 

og the perſon procuring the certiorari, being the defen- 
dont, Hall nat, before allowance thereof, procure ſuch manucap- 
tor's to be N as aforeſaid, the juſtices may proceed to the trial 
of the indiment in n ſeſſions, 9 the writ of cer- 


tiorari delivered. 


At the proſecution 3 — This 4 only 


to certiorari's procured by perſons indicted ; ftom whence 
y pe 8 


it follows, that thoſe which arẽ procured by the proſecu- 
tor of an indictment, remain as 2 hg were big common 


law. 2 Haw. 292. 


To le tried at the next affixes] But the recognizance ſhall. 


not be forfeited, unleſs the proſecutor ey rules according 


to the courſe of the court. 2 Haw. 293. 


Reaſonable coſts] The . maſter of the crown. office, i in 
taxing the coſts, ought only to conſider thoſe: which are 
ſubſequent to the certiorari. 2 Haw. 2922. 


May proceed to the trial] Nevertheleſs they alt make a 


return to the certiorari, otherwiſe they will be in con- 


tempt to the court ; for all writs muſt be obeyed, unl 
and the proper way 
of 1 it, is to teturn it. 5 2. 292. 

On a convittion or order: By 
is enticed; that no certiorari 
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the 13 G. 2. c. 18. it Howto be 
be granted, to remove any branted on an 


conviction, 739 10 agment, order or other proceedings, befor e any 3 5 


juſtice 0 e peace, or the general or quarter Rd ns, unleſs it 
proceedings had 
unleſt it be duly 22607 2 upon oath, that the party 


ſuing . 190 ſame, Bath given fix days notice thereof i in 


writing, to the juſtice or juſtices, or two of them (if ſo many 
there 9555 75 60 efore 7 when 72 proceedings have been, 1's the end 
that 27 he parties therein concerned, may ſhew 
au * by þo thi fit, againſt Ming the certiorari. 
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And by 5 G. 2. c. 19. Na ſuch certiorari ſhall-be. af. 
lowed, to remove any ſuch judgment or order, unleſs the party 
proſecuting the certiorari, before the allowance. thereaf, enter 
| into à recignizancs with ſufficient ſureties, before à juſtice of 
the courty or place, or before the juſtices at ſeſſions where ſuch 
juugment or order ſhall have been given or made, or before a 
Juftice of the king's bench, in 50 1. with condition to proſecute 
the ſame, at his ob cfts and charges with effeet, without 
. wilful delay, and o pay the pariy in whoſe Favour the judg- 
ment or order was made, within a month bog the fame ſhall 
be confirmed, his full. egſis to be taxed according ta the courſe of 
the court where ſuch confirmation ſhall be. And if be ſhall 
not enter into ſuch recognizance, or ſhall nat perform the con- 
ditions, the juſtices may proceed and make ſuch further order 
for the benefit of the party for whom the judgment ſhall, be 
givin, in ſuch manner as if no certiorari had been granted. 

The ſaid recegnixance to be certified into the king's bench, 


* 
4 
4 


and there filed, with the certiorati and order or Judgment re- 


moved thereby. 5 ,, v UTE OP 
And i the order or judgment ſhall be confirmed by the court, 
the perſon intitled to the caſis, far the recovery thereof, within 
ten days after demand made, upon oath of ſuch demand and re- 
fuſal of payment, ſhall have an attachment granted for the con- 
tempt ; and the recognizance not to be diſcharged till the cfts 
are paid and the order complied with 
E. 1 An. A rule was made in the court of king's bench, 
that no certiorari ſhould be granted to remove orders of 
quſtices, from which the law has given an appeal to the 
ſeſſions, before the matter be determined on the appeal, 
becauſe it hinders the privilege of appealing; and that if 
any order be removed before appeal, it ſhould be ſent down 
again: But if the time of appeal be expired, that caſe is 
not within the rule: By Holt Ch. J.— But afterwards, 
MH. 4 An. in the caſe of 'Shellington, it was held, that ad- 


vantage muſt be taken of this rule upon the motion to 


file the order; for that after it is filed it is too late. 1 
%%% ↄ ̃ J 2s 
But in the caſe of the borough of Martuick, M. 8 G. 2. 
Tbere was an appeal from a poor rate; and the ſeſſions 
made an order that the churchwardens ſhould produce the 


books at an adjourned day; before which, a certiorari 


Was brought to remove that order: And it was held to lie, 


though the appeal was depending; elſe the order muſt be 
obeyc d before the validity of it can be determined, It 
was allo held, that an appointment of overſeers may be 


removed before an appeal to the ſeſſions; for the "mo laid, 
| | | OW 


8 


8 
1 * * 


be not delivered, before the jury be ſworn' for the tri 
"of it, the juſtices may proceed. 2 Haw. 294. 192 


move in arreſt of judgment. And herein the caſe of a ed. 


the preſumption of innocence may be ſuppoſed to con- 


Crom. 129, 8 2 


Certiozart; 
| 5 T TTS voy - 
gown in 1 Salk. 147. extends only to the caſe where there 
is a limited time for appealing, as to the next quarter ſeſ- 
ions; but the ſtatute of the 43 El. c. 2. is not ſo re- 
{rained : and conſequently it can never be ſaid, that the 
time for appealing is out. And if the appeal from an 
appointment is lodged, there can be no certiorari, till the 
ſeſſions hath. made a determination... and; a certiorari, 
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brought, pending ſuch appeal, ſhall be ſuperſeded. . Sti. 
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1. After a, certiotari is allowed by the inferior court, Subſequent pro- 
it makes all the ſubſequent proceedings on the record that ceedings void. 
2 FT TE Sp DOT , 


* 


is removed by it erroneous. 2 Haw. 293. 


2. But it hath been adjudged, that if a certiorari -for Except where 
the removal of an indictment before juſtices of the peace the. Juryis 
al „ 


S 


3. And the juſtices may et a fine to compleat their And after julg- | Þ 


judgment, after a certiorari delivered. L. Rohm. 1515, ne \ f 
. done between the Removes all af- 9 
teſte and return. L. Raym. 835, 1305. So I OR Io is 


: EEE; 


5. A certiorati removes the record itſelf out of the in- Removes the re- 
ſerior court; and therefore if it remove the record againſt cord itſelf, 
z principal, the acceſfary cannot there be tried. 2 Haw. 
6. And if the defendant be convicted of a capital of- In what caſe 
fence, the perſon of the defendant muſt be removed by the perſon of 
habeas corpus, in order to be preſent in court, if he will the defendant 

; | | . ſhall be remove 

conviction differs from that of a ſpecial verdict; where | 


tinue, and therefore the perſonal preſence of the defen- 
dant in that caſe is not neceſſary at the argument of it. 
Burrow. Mansfield. 930. K. and Spragg. H. 33 G. 2. TS 
7. It hath been holden, that a certiorari for the remo- Hos far it ſu- 
val of a recognizance for the good behaviour, or an ap- perſedes the ob- 
pearance at ſeſſions, will ſuperſede the obligation of it: tent: at 
but this would be highly inconvenient, and the contrary hs ; 
ſeems to be. ſupported by the better authority. 2 Haw. 

8. if ound aps come out of a ſuperior court, to the cafe where it is 
juſtices, they ought to ſurceaſe, altho* the ſuper/edeas be awarded againſt 
awarded againſt law; for they are not to diſpute the com- . 
mand of à ſuperior court, which is a warrant to them. 
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Returnof the 1. Eee return af 1 enden 150 50 bade fe, 


certiorari. 2 Haw, 2 


1 Abd alto? the cos rotulorihm keep the records, 


mult the juſtices, to Whom it is directed, return the . 


tiorari; and therefore if it is Uitected to the Juſtices of 
the peace, and the clerk of the peace only return it, Ho- 
thing is thereby removed. 2 Haw: 294. 
3. The certiorari may be ſometimes to remove and ſend 
up the record itſelf, and ſometimes but only the tenor of 


the record (as the words therein be), and it muſt be 


obeyed accordingly. Dalt. c. 195. 2 Haw. 29 5 
4. A return was in paper, (and not upon parc al 
and for that reaſon was held by the court fy: 200d, 


e -114, A 2 G. 2. K. and the inhabitants 70 
rr e 


or forcible entry, or the like, the return muſt have theſe 

> words, as alſo to hear and determine divers r felonies, &c. ac- 

Bits cording to the commiſſion; for if the returri mentions 

| only that they are Juſtices of the peace, without ſuch 
words, the return is inſufficient. Dall. c. 195, 

6. If the perſon to whom a certiorari is iretted, do 
1 a falſe return, yet the court will not ſtay filing i it 
on affidavit of its being falſe, except in publick Caſes, as 

in caſes of commiſhoners, of ſewers,. or for not repairing 
: . - Highways, or for ſome ſuch ſpecial cauſes ; becauſe the 
1 "remedy for a falſe return is either an action on the caſe 
at the ſuit of the party grieved, or an information at the 

ſuit of the king, Datt. e. 195, _ 
7. If the perſon to whom the certiorari i is directed, do 
not make a return, then an alias, that i is, a ſecond writ; 
then a pluries, that is, a third writ, or ca, am nobis figni- 


wa ſhall be AVI and then an attachment. Cron. 
2 : i | 150 


+ T3 


- The return of a certiorari may bet thus : 


© © Firſt, On coe backſide of the writ indole theſe or the 
| like Nerds: 5 


The 


„ . 


5 {5 Upen a certiorari to remove an indifiment of a tiot, 


Certiolari. 


ET Re to the ſat 


writ am, i 44 


At; that ſchedule — * ps on a piece of ban | 


ment by itſelf, eee, ER 
Weſtmorland, T% Sir Philip Muſgrave, ee as 43 


the FF af ond to heep 3 peace within the ſaid county, and 
alſo to hear and determine divers felonies, treſpaſſes, and other 


miſemeanors in the ſame county committed, by virtue of this 


writ to me delivered, do under "my ſeal certify unto his majeſiy 
in his _— king's bench, the mnditiment of, which mention 


is made in the ſame writ, together with all matters ſoucbing 


the ſame indiliment. In witneſs whereof T the ſaid Sir P. M. 

have to theſe preſenis 24 my — - Given at ——— in the 

aid county, th day of in ibs SRI of 
the 5 7 . 


Then al Fl ja nh of _ „ and dloſs it | 


within the ſchedule, and ſeal unt . N up norm: * 
gether wo a certiorari. e 


" Childs.” ** mba 


| ; Champerty.;.. Sec Pai ten | hes A 
55 Cher medley. I ee 
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1. BEATS which ane puniſhable by the commen 


1 7 may in _ be deſcribed: to be deceitful 
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epers of the peace and juſtices of our hrd 
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. praRices, in 1 or ee ring to e an- I 


other of his known right, by means of ſome artful de- 


vice, contrary to the plain rules of common Honeſty ; as | 


by playing withrfalſe dice; ot by cauſing an illiterate per- 


ſon to execute a deed to bis pteſudice, by reading it over 


to him in words different from thoſe in which it was writ- 
ten; or by, perſuading a woman to execute writings: to 
another, as her truſtee, upon an intended marriage, which 
in truth contained no ſuch thing, but only a warrant of 
attorney to confeſs a judgment; or by luppraſing a will; 
and ſuch. like. 1 Hau. 188... 


4 


elt ſeemeth to he the deiter opinion, that che 8 


ful receiving of money from one man, to another's uſe, 
upon a falſe pretence of having a meſſage and order to 
that purpoſe, is not puniſhable by a criminal proſecution, 


becauſe it is accompanied. with no manner of artful con- 


i triyance,..but wholly. depends on a bare naked lie; and it 
is ſaid to be needleſs to provide ſevere laus for ſuch miſ- 
_ Chiefs, againſt which, common prudence and caution may 
be a ſufficient. ſecurity. I Hat. 188. 

3. A perſon for a counterfeit paſs; was adjudged to the 
pillory, and fined. Dalt. c. 32. 

4. On an indictment againſt the defendant: a miller, 
| for changing corn delivered to him to be ground, and gi- 
ving bad corn inſtead of it, it was moved to quaſh the 


fame, becauſe it is only a private cheat, and not of a 


publick nature. It was anſwered, that being a cheat in 
the way of trade, it concerned the publick, and therefore 
was indictable. And the court unanimouſly agreed not 
$9... quaſh it. 2 10 C. . K. and Mood. Seſl. 7. — . I. 
217. 
A A perſon falſely pretending that he had power to 
_ diſcharge ſoldiers, took money of a ſoldier to diſcharge 
him; and being indicted for the Tame, the court held the 
indictment to be good. T. 3 C. Serls e/lead's caſe. 1 
Latch. 202. 


2 6. As there are frauds which 1 may be relieved eivilly, 


and not puniſhed criminally (with the complaints whereof 


the courts of equity do generally abound); ſo there are 


other frauds, which in a ſpecial caſe may not be helped 


civilly, and yet ſhall be puniſhed criminally: Thus if a 


minor goes about the ee and pretending to be of age, 


defrauds many perſons b y taking credit for conſiderable 


quantities of goods, and then infiſts on his non-age; 


the perſons injured cannot recover the value of their 


4 romp but they may idea nen, him for a 1 
N 7 Finally, 


EE 


Whats: Bark. 100. 2 


. Finally, the diſtinQion which, as it ſeemeth, will 

ſolve almoſt all caſes of this Kind, was taken in the caſe 
of K. and M beatley, H. 1 G. 3. The defendant was in- 
dicted and convicted for ſelling beer ſhort of the due and 
juſt meaſure, to wit, 16 gallons as and for 18. I 2 
moved in arreſt of judgment. And by the court, This 
is only an inconvenience and injury to a private perſon, 
_ ariſing from that private perfons own. negligence and 
careleſſneſs in not meafuring the call” upon receiving. 


8. 


it, to ſee whether it held oat the Juſt meaſure or not. 


Offences that are indictable muſt be ſuch as affect the 
publick. As if a man uſes falſe weights and meaſures, 
and ſells by them to all or to many of his cuſtomers, or 


uſes them in the general courſe of his dealing 3 ſo if there 


is a conſpiracy to cheat: For theſe are deceptions that 
common care and prudence are not ſufficient to guard 

againſt. Theſe are much more than private injuries; 
they are publick offences. But in the preſent caſe, it is 
a mere private impoſition or deception. No falſe weights 


> 


t was 


. 


or meaſures are uſed ; no conſpiracy :/: e impoſi- 
n 


tion upon the perſon he was dealing with, in delivering 
him a leſs quantity inſtead of a greater; which the other 
careleſly accepted. It is only a non - performance of his 

eee for which non- performance he may bring his 
action. 80, the ſelling an unſound horſe for a ſound 
one, is not indictable: The buyer ſhould be more upon 
his guard. And the diſtinction which was laid down, 


as proper to be attended to in all caſes of this kind, is 


this: That in ſuch impoſitions or deceits where common 
prudence — guard perſons againſt their ſuffering from 
them, the offence is not indictable, but the party is left 
to his civil remedy for the redreſs of the injury that has 
been done him; hut where falſe weights and meaſures 
are uſed, or falſe tokens produced, or ſuch methods taken 


care or prudence be guarded againſt, there it is an 0 
tence indictable. Burrow, Mansfield. 11253. 


to cheat and deceive, as people cannot „ 


#3 
— be? 


i Patute. | 


# 


deceitfully 


goods, chattels, jewels, or other things, of any other perſon, by 
colour and means of any falſe privy toten, or counterfeit letter 
made in another man's name ; and ſhall be convicted e 
5 8 8 ES e 5 1 © $4 WEIR $7 | * 4 . | | y 


obtain, or get into his hands or poſſeſſion, any money, 
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. fun, or by action in any court «4 reeard ; he ſhall have 1 
puniſhment by impriſonm ren is N alle; 8 75 bm 


by a of Sit” br ct en, a the . 


cept death) as the court I} appoint. : Saving ta 


grieved ſuch remedy by action or atherwiſes for the goods 


tained, as he mig Fl have. 17 by the common law. 


And two J e (1 may. call and convent by, 2 or 
otherwiſe (A), to the 5 


and commit or bail h; to the next affixes 


Get into his hands or poſſeffion]. A "ww cn by 
a counterfeit letter to defraud another of goods, and bein 


apprehended on ſuſpicion of ſuch fraud, before he hath got 
the goods into bis poſſeſſon, ſeems not to be within this 


ſtatute. E. 3.6. 2. K, and Brian. Seſſ. C. V. 2.27. 


Palſe privy token} On motion to quaſh an indictment, 
which was, that the defendant came pretending that ſuch 
a. perſon had ſent him to receive 20 l. and received it, 


whereas ſuch; perſon did not ſend him: By the court, It 


is not indictable, unleſs he came with falſe tokens ; for we 


are not to indict one man "OP — a n hd another, 
Black. 79. | | 


„ 8 2. K, and SE It 2 ede, that 
an indidment averring the offence to be by falſe tokens, 


without ſhewing what thoſe: falſe tokens are, is not ſuffi- 
cient; and that the fraudulently procuring a note from a 
perſon, by falſly affirming that there was one in the next 


room that would: pay the money due upon it, whereas in 
fact there was no ſuch perſon in the next room, is not a 


| falſe token, but a falſe Aten, Sf. G. V. an 201. 


Str. 1127. 
Note; The ſtatute ſays, a falſe prey toben. « 


Cerporal pain] Lord Cote obſerves hereupon, that for this 
pv the offender cannot be fined, * corporal. pain 
only inflicted. 3 If. 1 


ut Mr. Hawkins obſerves, that ger! is a precedent i in 
Cro. Car. 564. by which it appears, that one convicted on 


ſuch a proſecution hath been adjudged not only to ſtand 
on the pillory, but alſo to pay a fine of 5001. and to be 


por ag with good ue the good behaviour, 1 Haw. 
18 0 J | 


Commit or bail him), In this. caſe the juſtices ſhall do 


well to take examination of the offence, and to certify the 
—_— the ſeſſions or gaol * and withal to bind 
over 


; or felis Hans, N * 
oy 
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over the informers and 
Dalti e oo 
2. By the 30 G. A 
and d ed D by 
from any perſon, money, 
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ment, with intent to extort from him any money or 


other goods; ſhall be deemed offenders againſt law and 
the publick peace; and the court before whom any ſuch” 
offender ſhall be tried, ſhall on conviction order him to 
be fined: and impriſoned, or to be put in the pillory, K 
as ſoon as conve - 


publickly whipped, or to be tranſported 


niently may be for ſeven years. /. 1. 


And any juſtice, befote whom any p 


the eee e e Jaw : and if che party gd 
as being the offender ſhall be committed to priſon, or ad- 


mitted to bail, to anſwer the matters complained of at the 
next ſeſſipns or aſſizes; the ſaid juſtice ſhall bind over the 
proſecutor to appear aud proſecute ſuch offender with ef- 


fect; and if ſuch goods ſo fraudulently obtained appear to 


ſuch juſtice to exceed the value of 201. the recognizance 


ſhall be in not leſs than double the value of the goods. 


a And if any perſon ſhall knowingly and deſignedly pawn, 
or exchange, or. unlawfully diſpoſe of the goods of any 
employed or authorized by the 
owner ſo to do, and ſhall be thereof convicted by the oath 
of one witneſs, or confeſſion before one juſtice; he ſhall 


other perſon, not bein 


forfeit 20's. and if not forthwith paid, the ſaid juſtice ſhall 


commit him to the houſe of correction, or ſome other. 


publick priſon of the place where he ſhall refide or be con- 
victed, there to remain and be kept to hard labour for 


fourteen days, unleſs the forfeiture ſhall be ſooner paid: 
and if within three days before the expiration of the ſaid 
faurteen days the ſaid forfeiture ſhall-not be paid; the ſaid; 


Juſtice, upon application of the proſecutor, ſhall order him 


to be publickly whipped in ſuch houſe of correction or 


priſon, or in ſome open publick place of the city, diviſion, 
592 1 | town 


eee ; 
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to give-evidence. ein. 
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c. 24. All perſons who knowingly 
ſe pretence or pretences, ſhall obtain 

„ wares, or merchandizes, - 
with intent to cheat or: defraud any perſon of the ſame; - 
or ſhall knowingly ſend or deliver any letter or writing, 
with or without a name ſubſcribed thereto, or ſigned with 
a fictitious name, letter or letters, threatning to accuſe 
any perſon of any crime puniſhable by law With death, 
tranſportation, pillory, or any other infamous puniſh- 


| rſon charged on 
oath with. having committed any of the offences intended 
by this act to be puniſhed ſhall be brought, ſhall examine 
by oath and ſuch other lawful means as td him ſhall ſeem 
meet touching the matters. complained of, and deal with 
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colmtted, % #5 ot TEN Ppt, 
And every perſon who ſhall take an £0003" by * ay of 
pawn, pledge, or exchange, ſhall forthwith"enter'or ſe 


£ 6 * 


the ſum advanced thereon, the day and year, and che Name 


of the” 
per fon. 10 paln- + 
VV 
Se 


fault of making ſuch entry and giving ſuch” duplicnte öt 
copy if returned, he ſhall forfeit-g 1. by diſtreſs by Wabrint*. 
of one juſtice, to be applied to the uſe of the Poor 4. 

aforeſaid. / 4. ee ln 


And if in the courſe | ne: 


A8“ 
15 
thy” 
en 

Fr 


or be proved to the ſatisfaction of ſuch Juſtice updH gat 8. 
that any of the goods ſo pawned are become or hae been 

1 W 
pawning thereof, through the Jefailt; weglegt, vr fel 


the owner in reſpect of ſuch damage, ald the f 00 


and it ſhall be ſufficient for the pawner to pay or _ 


1 88 ſhall-proceed'as if he had tendered the whole. 
5. a "4 18 „ : * 25 3 , „ 
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principal, and inte- 
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pledge, 
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n or appare! intruſte 
to waſh, ſcour, iron, | 
convicted thereof, on the oath of one witneſs, or confeſ- 
ſion, before one juſtice: he ſhall forfeit double the ſum 


given or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this act; and 
the ſaid goods to the owner. in preſence of the juſtice. 


. : | FIND by 3 5 . 3 
| / And if any perſon who ſhall offer by way of pawn, 


pledge, exchange, or fale, any goods, ſhall not be able 


or ſhall refuſe to give a ſatisfactory account of himſelf, or 


of the mieans by which he became poſſeſſed thereof; or i 
there ſhall be any other reaſon to ſuſpect that ſuch goods 
are ſtolen, or other wiſe illegally or clandeſtinely obtained: 
it ſhall be Tawful for any perſon, his ſervants or agents, 
to whom the ſame ſhall be offered, to ſeize and detain ſich 
perſon and the "ſaid goods, and to deliver him as ſoon as 
conveniently may be into the cuftody of the conſtable or 
other peace officer, who ſhall immediately convey fuch 
perſon and the ſaid goods before a juſtice ; and if ſuch ju- 
ſtice ſhall upon examination and inquiry have cauſe to ſuſ- 
1 the ſaid goods were ſtolen or illegally or clan- 
inely obtained, he may commit him to ſafe cuſtody 
for any time not exceeding fix days in order to be fur- 


ther examined; and if upon either of the ſaid examina- - 


tions it ſhall appear to the ſatisfaction of ſuch juſtice, 
that the faid goods were ſtolen or illegally or elandeſtinely 
obtained, he ſhall commit the offender to the common 
gaol or houſe of correction, there to be dealt with accord- 
ing to law. Provided nevertheleſs, that if ſuch goods fo 
ſeized and detained as aforeſaid ſhall afterwards appear to 
be the property of the perſon who offered the ſame to be 


pawned, exchanged, or fold, or that he was authorized 
by the owner thereof to pawn, exchange, or ſell the ſame; _ 
the perſon who ſhal] ſo ſeize or detain the party who of- 


fered the ſaid goods ſhall be indemnified for having ſo done. 


þ. Js B- | | 3 
And if the owner of any goods unlawfully pawned, | 


pledged, or exchanged, ſhall make our either on his oath, 
or by the oath of one witneſs e that ſuch 
owner hath or hath had his goods unlawfully obtained ot 
taken from him, and that there is juſt caafe to ſuſpect that 
any perſon within the juriſdiction of ſuch juſtice | hath. 
knowingly and unlawfully taken to pawn, or by way 


of pledge, or in exchange, any goods of ſuch owner, 


Ver. I, 1 


and without his priyity or authority; and make appear 
# ak X 2 1 * 


ny perſon ſhall Ta buy or take in as a 
* ntruſted to any other perſon. 
cour, iron, mend, ot make up; and ſhall be 


all be obliged to reſtore 
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bent. 


to the ſatis faction of.. uch juſtieen-Prababls grounds. for 


Warrant for ſearching in the day me the boule, ware 
bouſe, or other place of any, ſueh perſan ſo charged as 
aſoteſaid; and if the.oceupier of: ſuch; hauſe, waehoula, 
ot ather place ſhall, on requeſt tochim made to open, the 
ſame by any peace officer authorized to ſeatch there, by 
warrant of ſuch juſtice, refuſe to open and permit the 
ſame to be ſearched, it ſhall be lawful for ſuch peace 
officer to break open any ſuch houſe, Marehouſe, or other 
place in the day time, and to ſearch; as. he. Hall think fit 
therein for the goods ſuſpected to be there, oing no wil- 
ful damage; and if any perſon 3 or:{hindes any 
ſuch ſearch, and ſhall be thereof gonyicted:betare; png ju; 
Rice by the oath of one witneſs, hei{ball, forfeit 8 And 
if the ſame ſhall not be immediately paid down, Qs within 
the ſpace of 24 hours, the juſtice ſhall commitrhimta the 
houſe of correction or ſome other: publick priſon, chere 
to be kept to hard labour for any time not exceeding one 
month, nor leſs than five days, unleſs in the mean time 
the forfeiture ſhall be paid; and ſuch forfeituxe, when 
recovered ſhall go to the poor; and if, upon ſuch ſearch 
any of the goods ſhall be found, and the property, of the 
owner ſhall be made out to the ſatisfaction of ſuch{Jukice 
by the oath of one witneſs or confeſſion, ſuch juſtice 
{hall thereupon cauſe the ſame to be forthwith reſtored to 
tlie owner, ũ .. m Hide ebgoy 
And if any goods ſhall be pawned or pledged fotiſecu- 
ring any 2 lent thereon, not exceeding in cheqybole 
the principal ſum of 101. and the intereſt; thetæaf and 
if within two years after the pawning thereof: {proof ha- 
ving been made on oath by one witneſs, or- bynpreducing 
a duplicate of the entry directed to be given bylchis act 
as aforeſaid, before any ſuch juſtice, of the pawning of 
ſuch goods within the ſaid ſpace: of two. years) any duch 
pawner who was the real owner of ſuch goods at the time 
of the pawning thereof, ſhall tender to the perſon who 
lent on ſecurity of the ſaid goods the principal money bor- 
Towed thereon, and all intereſt due for the ſame, together 
With ſuch charges for the warehouſe room of the goods 
pPaiwned as ſhall be agreed on at the time of pawaing the 
ſame; and the perſon who took the goods in pawn:ſhall 
thereupon neglect or refuſe to deliver back the goods ſo 
pawned for atiy ſum not. exceeding. the ſaid principal 
ſum of 101. to the perſon . who borrowed the money 
. thereon ; then; and in ſuch caſe, on oath thereaf: made 
by the pawner, or ſome other credible perſon, any juſtice 
of the place where the perſon who took 12 * x 
. | | we 


Oo Tz 


oa 


Qt 7 28 
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ne eee 


weihen Ahe upflieatien ef the borrower, ſhall cauſe 
2 before him, and ſhall enmine dn Gch 
the arcs themiclves, nd ſuch other credible perſons as 


— 


man gappear beſdrechitg; touching the premiſſeg: and if 


tende che prinbipal and intereſt, and charges for ware- 
houſe rms AS aferefaid, ſhall be proved by oath to have 
been made as àaforeſaid, within the aid ſpace of two years; 


then 6npayttient hy the borrower of ſuch principal mo- 


i oy intereſt que thereon, together with ſuch charges 


fo r ẽ “DU rooth as' aforeſaid, to the lender, and in 
caſh lender ſhall refuſe to accept thereof on tender be- 


fore fuchjuſtioe, the faid-juſtice; ſhall- thereupon, by or- 


955 8 his hand direct the goods ſo pawned forthwith 


ti bel deltce red ta the pawner: and if the lender ſnall ne- 


glect cr refuſe to deliver up, or make ſatisfaction for ſuch 


649 49 aforefaid us ſuch juſtice ſhall order; then he 
ſhalbcemtiit the pateylrefuſing to the houſe of correction, 
or ſome ther publick priſon, until he ſhal} deliver up the 
leid god αοẽ,euding to the order of ſuch juſtice, or make 
ſatlo faction for the-value thereof to the party intitled to 
the redemp nem MUõοhmim M e gift 


den if any pawn or pledge of goods, made by or for the 


ptoprietor, ſhall remain unredeemed for two years, the 


ſatne ſhall be forfeited ;' and the perſon to whom they were 


pa ned may ſe} the ſame; ſubject nevertheleſs to account 
for the/bverplus,/if:any ſhall be, of the produce of all ſuch 
goods which have been pledged for 2). and upwards, as 


dy thlelact'is directed; i And he ſhall enter in a book to 


de kept for that purpoſe, a juſt account of the ſale of all 
fuch gbods;/exprefling the day when, the money for which, 
andi the name and place of abode. of the perſon to whom 


the ſame were ſold! and if they be fold for more than the 


principal and intereſt, and charge of warehouſe room, the 


overplas ſhall' be paid on demand to the perion on whoſe 


aceount- ſuch goods were pawned; who ſhall for his ſatiſ- 
faction be pernitted to inſpect the entry to be made as 
aforeſaid of ſuch ſale, paying for ſuch inſpection the ſum 


of one penny, and no more; and if any perſon ſhall refuſe ; 
to permit ſuch perſon who pawned the goods to inſpect 
ſuch entry (ſuck perſon, if he be an executor, adminiſtra- 


tot or aſſignee, at ſuch time producing bis letters teſta- 


metitgry; letters of adminiſtration or aſſignment) 3 or if 


the goods Were ſold for more than the ſum entred in ſuch 
book ; or if ſuch perſon ſnall not make ſuch entry, or {Hall 
not have hn fold the goods for the beſt price that he 
might mave feaſonubly got for the ſame, without his wilful 
default or ſhall: refuſe to pay ſuch overplus on demand 
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e ee > Th | 


30 


508 


zs aforeſaid; he ſhall forfeit trebl 


* 


e the value of ſuch good? 
to the perſon by whom, or on whoſe account they were 


pawned, to be recovered in any of his majeſty's courts of | 


record at Meſiminſter. ſ. 11, iI ?:! 
Provided, that no fee or gratuity ſhall be taken for any 
ſummons or warrant, granted by any juſtice in purſuance 
of this act, ſo far as the ſame relates to goods pawned, 
pledged, taken in exchange, or unlawfully diſpoſed of, 
N A nd any juſtice, unto whom complaint upon oath ſhall 
be made of any offence committed againft this act, ſhall 
illue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch of- 


| #i 


| fence; and the juſtice before whom he is brought, ſhall 


hear and determine the matter, and proceed to judgment 


and conviction: and if it mall appear, upon oath, to the 


ſatisfaction of ſuch juſtice, that any perſon within his 
Juriſdiction can give material evidence on behalf of the 
proſecutor, or of the perfon accuſed, and who will not 
voluntarily appear; he ſhall iſſue his ſummons to con- 
vene him to give his evidence; and if he ſhall neglect ot 
refuſe to appear on ſuch ſummons, and no juſt excuſe 
ſhali be offered, then (on proof upon oath of the ſum- 


mons having been duly ſerved upon him) he ſhall iſſue 


his warrant to bring ſuch witneſs before him; and on his 
appearance, if he thall refuſe to be examined on oath, 
without offering juſt cauſe for ſuch refuſal, the juſtice. 
fhall commit him to the publick priſon for any time not 
exceeding three months: and if on ſuch examination the 
juſtice ſhall deem the evidence of any ſuch witneſs to be 
material, he may bind over ſuch witneſs, unleſs a feme- 
covert, or under the age of 21 years, by recognizance in 
a reatonable penalty, to appear and give evidence at the 
eins oriafigcs.” „i. 
And no perſon charged on oath with being guilty of 
any of the offences puniſhable by this act, and which ſhall 
require bail, ſhall be admitted to bail before 24 hours no- 
tice at leaſt ſhall be proved by oath to have been given 
in writing to the -proſecutor, of the names and places of 
abode of the perſons propoſed to be bail for any ſuch of- 
fender, unlets the bail offered ſhall be well known to the 
juſtice, and he ſhall approve of them. And every ſuch 
offender who ſhall be bound over to the ſeſſions or aſ- 
fizes, ſhall be tried at the next ſeſſions or aſſizes to be 
held after his being apprehended, unleſs the court ſhall 
755 fit to put off the trial on juſt cauſe made out to them: 
Het And 
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ted to, the next ſeſſions, to be filed amongſt the records; 
and if 8 perſon ſhall appeal to the ſaid ſeſſions, the ju- 


ſtices there ſhall, upon receiving the ſaid conviction, pro- 
ceed to bear and determine the matter. .. 19. 
And no certiorari ſhall be granted, to remove any pro- 

1 72 this act. , 2. 

if any perſon convicted of any offence puniſhable by. 
40 4. the por think himſelf e by the jutdgmene of of 
the juſtice, before whom he ſhall baye been convicted, he 
may, appeal to the next ſeſſions, and the execution of the 
e all in ſuch, caſe be ſuſpended, the perſon con- 

e otring into recognizance at the time of the convie- 
tion, Wich two ſureties in double the ſum he ſhall have 
been adjudged to pay, upon condition to proſecute ſuch 
appeal with effect, and to be forthcoming to abide the 
ve and, determination of the ſaid ſeſſions: and the 
ſefions ſhall award ſuch. coſts as ſhall appear juſt and rea- 
ſonable to be paid by either party; and if the judgment 


ſhall be 4 "ag the appellant ſhall W pay the 


ſum adjudged to 'be forfeited, together with ſuch coſts as 
the court an award, or, in default thereof, ſhall ſuffer 
the pains and penalties by this act inflicted upon perſons 


reſpectively, who ſhall neglect to pay, or ſhall not pay | 


the forfeitures by this act to be paid. fe 21. 


And perſons ſued for any thing done on this act, may 
have double coſts. /. 22. 


And juſtices acting under this ſtatute ſhall be indemnified 
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againſt any peace officer for any thing done in the execu- 
tion of this act, until notice in writing ſhall have been 
given to him, or left at his uſual place of abode by the at- 
torney employed againſt him; which notice ſhall contain 
the name and place of abode of the perſon who is to brin 
the action, together with the cauſe of action; and the name 
and place of abode of the attorney ſhall be underwritten 
or indorſed thereon ;, and ſuch peace officer may, at any 
time within 14 days after ſuch notice, tender or cauſe to 
be tendred any ſum as amends for the injury complained 
of, to the party complaining, or to the ſaid attorney; and 
if the ſame is not accepted of, the defendant may plead 
ſuch tender in bar of ſuch action, together with the ge- 
neral iſſue, or any other plea, with leave of the court; 
and if the jury ſhall find the amends to have been ſuffi- | 
cient, or otherwiſe the plaintiff ſhall fail in the action, he 
ſhall have bis coſts; and if the plaintiff ſhall prevail he 
ſhall have ſuch damages as the jury ſhall think proper, 
together with full coſts, /. 23. oy Ms 
A. Warrant of two juſtices to apprehend an of- 
e CEO... 


Weſtmorland. ] To the conſtable of 
ww HEREAS complaint hath been "made unto us whoſe 
74 names and ſeals are hereunto ſet, #wo of his majeſiy's 
Juſtices 'of the peace fer the ſaid county, and one of us of the 
gquorum, upon the eaths of A. I. of —— yeoman, and 
B. I. of yeaman, that on the day of ——— 
A. O. of — yeeman, did by a falſe privy token [or, 
counter feit letter] that is io ſay, by [here particularize the 
offence] falſely and deceitſully obtain and get into his hands 
aud poſſeſſion [here mention the things] from C. I. of —— 
contrary to the flatute in that caſe made + Theſe are therefore 
to command you, upon fight hereof, forthwith to bring the 
faid A. O. before us at - on the | 74 — 
zo anſwer to the ſaid complaint, and farther to be dealt withal 
= * to law. Given under our hands and feals $96 —> 
0 — £54 * . | 5 . 


| Cheeſe. See Butter. Py 
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of the peace, in relation to the aſſeſſments to be made for 


| fain of impriſonment of the offender, and ranſom at the king's 


| 1K. 4 a6. 


2 of his Mice, fo long as he ſhall think meet. 5 & 6 


2 
a 
3 
2» 
bl 
ay... 
— 


1. H E ancient Saxon word is cyrce, the Daniſh Original of the 
N tircke, the Belgick tercke, the Cimbrick Eirlia Word church. 
or kurt; probably from the Greek word xνενααο, helong- 

ing to the Lord, or xvgiv ole, the Lord's houſe: ſo that 

we have loſt the ancient pronunciation of the word (except 


in the northern parts of England, and in Scotland) by 1 
ſoftening the letters c or ch, as we have done in many b 6 
caſes; which letters the ancient Greets and Romans . al- | | | | /; 


ways pronounced hard, as the letter 4. 13 | 3 

2. In cities and towns corporate, the biſhop (with the can- Uniting of | 
ſent of the mayor, ' aldermen, and juſtices of the peace, and of eHurches. £ 
the patron) may unite two churches or chapels ; and make order | 


with the like conſent, that the patrons pr.ſent by turns, ha- | 1 
ving regard to the value of the livings united: and the incums ' 


bents thereof ſhall be graduates. 17 C. 2. c. 3. 1 1 18 . 

3. Clauſes are commonly inſerted in the ſeveral acts of Ney churches. 
parliament for making proviſion for the rectors of new g 
churches, which clauſes give certain powers to juſtices 


n 


that purpoſe. 1 | 3 8 1 85 
4. No fairs nor markets ſhall be kept in church yards. 13 Markets in the 

1 4.4 c. 6. 3 "I FOO we 
5 N ſhall not be arręſted, and drawn out of any Arreſt in the | 


church of church yard, whilſt they attend to divine ſervice ; on Ou or church 


will, and ſatisfattion to the party arręſted. 50 Ed. 3. c. 5, 


Alſo it js ſaid, that arreſts in ciyil caſes ought not to 
be of perſons going to or coming from church; but that 
2 warrant from a juſtice of the peace for the king may 
be executed in ſuch caſe, Cro. Car. 602. Cro. Fa. 321. 
»» dt „55 

But altho? the officer may be puniſhed for the ſame ei- 
ther in the ſpiritual or temporal eourts, yet the arreſt (if 
not on a Sunday) is vt in law. Watſon, c. 34+ p. 344. 

6. If any perjon ſhall, by words only, quarrel, chide, or Browiing 3 
brawl, in any church or church yard, the ordinary (on proof of , NE Toe 
two wage ) may fuſpend every layman, being an offender, 
ab ingreſſu eccleſiæ; and every cderzyman from the mini- 


4 


d 6.06 4th be 46 


7. If any ſhall mite, or lay any. violent hands on another Striking in the 
in any. church or church yard, he ſhall be deemed ipſo facto chvrchor church 
a rs os | X 4  excommunicate, Y ; 


pany of Chriſt's congregation. 5 & 6 E 


church ann church yard. 


excommunicate, and be excluded from the 74 12 7 and come 
.. 


Lay any violent hands 1. But churchwardens, or perhaps 
private perfons, who whip boys for playing in the church, 


br pull off the hats of thoſe who obſtinately refuſe to take 
5 them off tbemſelves, or gently ay cheir Hands on thoſe 


who diſturb the performance of any part of divine ſer- 


vice, and turn them out of the church, are not within 


the meaning of this ſtatute. 1 Haw. 139. 


Shall be deemed i ipſo facto excommunicate] And he ſhall 


pot excuſe himſelf by ſhewing that the other anal 
1 Haw. 139. 


Ih facto] Nevertheleſs, in this jo er like caſes, 


tere ought either to be a precedent conviction at law, 


Striking with a 
weapon in the 


which muſt be tranſmitted to the diſhop ; ; or elſe the ex- 
communication muſt be declared in the ſpiritual court 
upon a proper proof of the offence there; for it is implied 
in every penal law, that no one ſhall incur the or 
thereof, 4 he be found guilty upon a lawful trial. 

2 * 13 


8. bo ſhall maliciouſh firike ancther with any weapon, 


. is any church or church yard, or ſhall there draw any weapon 


yard,” 


with intent to flrike, and ſhall be convicted thereof by verdif 
of 12. men, or confeſſion, or by two witneſſes, before the judges 
of aſſmze, or juſtices of the peace in their ſe Mons, he ſhall be ad- 
Judged to have one of his ears cut of; z and if he have no ears, 
he ſhall be burned in the cheek with an hot iron having tht let- 
ter F, whereby he may be known and taken for a fray maker 
and fighter; and he ſhall alſo fland ipſo facto excommunicate. 
5 & 6 Ed. 6. c. 4. ſ. 


9. He who ſteals goods belonging ta a pariſh church, 


may be indicted for ſtealing the goods of the pariſhioners, 


1 Haw. 94. 
For other matters, ſee le Churthwardeng. 


_=- 4 - S, n — 


Wile '*. a £» 33 ** 


Cdurchward ens. 


I. Who are exempted from Wing churchwardens. 


II. Chufing and feearing of churchwardens, with | 
their duiy thereupon. _ 


1 J. Their duty in levying rates 3 and therein 
I, Their 


l ies, and W veſtries. 


chu ach ardens, 5 313 5 
IW. Their 405 as to repairs; and therein . e 
m cburcb ſeats. 


2 Their duty as to ſundry other. matters. I 5 


* PL. Concernin i 979 MAE 
mien or a Fans... 1295 


VII. Their accounting. e ach E - 
VIII. Their ee on eee. | 


{Ws Their indemnity on doing their duty." 


105 2 are exempted from being e e = fo 


1. A Counſellor, or attorney, bught not to be choſen 
ol churchwarden; and i he i is, he may have a pro- 
| hibition, by reaſon of his attendance on the courts at 
IWeſtminſter, 2 Roll's Abr. 272. 
22. Apothecaries, who have ſerved - years, ſhall. be 1 
exempted from the office of churchwarden. 6 V. c. 4. and ſurgeons. 
And by the 18 C. 2. c. 15. Freemen of the corpora- _ 
tion of ſurgeons in London are exempted from being 
ie * 6 1 
| iſſenting teachers or preachers, in holy orders, Difſenting 

or > boly orders, being duly qualified, are ex- fen. 1 55 
empted from the office of churchwarden. 1 FS 1. 

6. 18. 

4. Other 3 ſerupling to take upon theni the Other diners 
office, may execute the ſame by a ſufficient deputy, to be : 
approved of in like manner as other churchwardens. 2 N. 5 
. 1. c. 18. ” 

5. All perſons who! have proſecuted: a felon to convic- Perſons having 

tion, are exempted from the office of churchwarden, in 8 a fe- 
the pariſh where the offence was committed. 10 & 11 JF, 
c. 11 | 
6B y the 2 G. 3. c. 20. which is of force for 7 years, . in 
Ic. No private. man, perſonally. ſerving for himſelf in he 
the militia, during the time of 8 ſervice, al be liable 
to ſerve as churchwarden. | 


II. auer. and ene een with their 
| duty thereupon. 
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1. . ſhall be choſen thy; in Eaſler week, when to be che» 
by the joint conſent of the miniſter and pariſhioners, if jt ſen, and by 
may be; but if they cannot agree, the miniſter * chuſe en. 
f de, ma the paciſhioners another, n Bus 


"But where mw is a e * the pariſhioners 1 
chuſe both, that cuſtom ſhall continue, G Codex | 
242. 


Refuing to take 2. A perſon choſen churchwarden, refuſing to take his 


FREED eee s 
oath. 


office and oath, may be excommunieated for the refuſal ; 
and no prohibition will lie. Git. 243. 

3- And the eccleſiaſtical judge, refuſing to ſwear him, 
may be compelled by a mandamus. -. G:b/. 243. 

4. The churchwarden's oath, as ſaid to have been agreed 
on, upon mutual conſultation between the e and 
common lawyers, is as follows: 


cc You ſhall ſwear truly and faithfully to execute the | 
. * office of a churchwarden within your pariſh, and ac- 


. 66 cording to the beſt of your kill and knowledge pre- 


Churchwardens 
a body corporate. 


How long they 
Mall continue. 


Snmmoning a 


« ſent ſuch things and perſons as to your Enowledge 
ec are preſentable by the laws eccleſiaſtical of this realm: 
Jo help you God and the cantents of this book,” 


Gil. 243» 


"104 Chuichwardens' being - thus. fworn, are ſo far in- 
corporated by law, as to ſue for the goods of the church, 
and to bring an action of treſpaſs for them; and alſo 
to purchaſe goods for the uſe of the pariſh; but they 
are not a corporation in ſuch ſort as to urchaſe” lands, 
or take by grant, except in London by cuſtom, Gif. 
5 
15 Churchwardens ſhall continue in office, till the new 
churchwardens be ſworn. - Can. 118. 


* 


I beir duty iy let ying rates; ol therein of oo 
ries, and ſelec veſtries. ; 


1. The rates muſt be made with the cooker of the ma- 
or part of the pariſhioners, houſekeepers, or es of 
ay "of order to which, publick notice of a ve 

place ſo called from the veſtmenis of the miniſter 2.0 
there) ought to be given the Sunday before, either in the 
church after divine ſervice is ended, or elſe at the church 
door as the pariſhioners come out; both of the 2 
of the ſaid meeting, and alſo of the time and place o 
the aſſembling of it. And it will be faireſt then alſo 
to declare for what buſineſs the ſaid meeting is to be 
held, that no one may be ſurprized, but that alf may have 


full time before, to conſider of what is to be propoſed at 


the faid meeting. Andi it is uſual that for half an hour bes 
fore it begins, one of the church bells be tolled to give 
the 


7 


we pafiſhioners notice wben they are met. 3 Cr. 67. 
Par. E. 5. eee ene 


2. At the common law, every pariſhioner who paid to who man hare 


the church rates, and no other, had a right to vote. Por. a vote in the 

T. 56. And thoſe that pay no church rates ſhall have no . 

vote in affairs relating to it, except it be the rector or 

einn “8 | 
3. All perſons who have a vote in the veſtry have an Who may ad- 

equal right, and neither the miniſter nor churchwardens, Joura the veſtry, 

without a ſpecial cuſtom, can adjourn the veſtry; but this 

can only be done by a majority of the whole aſſembly. 

„ _{- 35 3 | | 

4. When the churchwardens and'pariſhioners are there Laying the rates, 

met, they are to conſider what ſum of money it will be | 

neceſſary to raiſe for ſuch repairs as ſhall then be needful; 

and after rey have agreed what ſum is fit, they are to FO 

make ay equar levy, Die ũ ñ ⁵ TU I = 
5. And the major part of them that appear, ſhall bind 1orky to bind 

the pariſh; or if none appear, the churchwardens alone the pam. 

may make the rate; becauſe they, and not the pariſhio- 

5 7 are to be cited and puniſhed, in defect of repairs, 

JJ. ĩ T | 

6. It is moſt cohvenient, that every pariſh act there patriog in 

be entred in the pariſh book of accounts, and every book. 

man's hand conſenting to it be ſet thereto; for then it 

will be a certain rule for the churchwardens to go by. 

Par. E.. 5 | 


- 


2» 7. By cuſtom there may be ſelect veſtries, of a certain 2 ; 


number of perſons elected yearly, to make rates, and ma- 

nage the concerns of the pariſh for that year: and ſuch 

cuſtom is a good cuſtom. Read, Ch. Service. Gib/. 246. 

Str. 728. | 5 : | 
8. I is holden, that a rate for the reparation of the N one 

fabrick of a church is real, charging the land, and not anothe, Ss 

the perſon ; but a rate for ornaments is perſonal, upon the namens. 

goods, and not upon the land. Grbſ. 220. 11 5 

And in Jes caſe, 5 Co. 67. it was ſolemnly adjudged, 

that the rates for the repair of the church ſhall be laid 

upon every occupier of lands in the pariſh, altho' ſuch 

occupier live in another pariſh; and ſuch perſon may come 

to the veſtries of the pariſhioners, and vote in the making 

a rate: but he ſhall not be charged towards the orna- 

ments of the church, as for bells, repair of ſeats, bread 


and wine, clerk's wages, viſitation charges, and the like 
by reaſon. of ſuch lands; for that the perſonal eftates of ' © 
He inhabitants are chargeable with every thing that doth 15 
not relate to the fabrick of the church, or repairs 5 che 

| ences. 
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Gard. of the church Fate 1 fich ket B92, 02 lifted 
cern the freehold. bg 8 
And therefore ſome have been 6 4 1 TY 
. ſhould make two KIN e "FP 
[&;* which may concern the 
. and another 9 . hol 100 to ny. 
other expences. But as this method creates onfu v4 
it is ſeldom practiſed. e 
And Sir Simon Degge fays, chat he conceives the law to 
be clear otherwiſe ; and that a foreigner who holds lands 
Jerk TL urea pk is as much obliged to pay towards che bells, 
| ats, and ornaments, as to the repair of the ehurch;? 
3 there would be great confuſion in making fever” 
ral levies, which he never obſerved to be practiſed Within 
his knowledge. But he leaves it a query, among . 
| | , ſip of opinions, p. 7 4601, 1602 16031 iq! 50 
eh s mY And Mr. Shaw, in 4 law, having a 
| * authors who hold "theſe diffrent opinions, as, that the 
f Ties generally now. goes according to the 26pittion? 
| mentioned, namely, that” foreigners\occupy mg lands 
t 2 5 1251 rich ſhall be charged to both; an the 
0 judges, | as well as the temporal, for 'the 
5 7 and convenience which accrues from the Wal f 
83 for all, do give countenance hereto, and begin 
to, treat the contrary inen as Wünmen and ou of do 
p. a2. 58 * J e to 1164 118915 
9. A taxation by the Sd 5 is the moſt equitzble" 
„ and not mae to the wunde -of the fand! 
4, b. 146. .. % in NOVI” 951100 nog. | 
| Tenant tobe 40, Where lands are in fam; mor Tho! leſlor; but the 
charged, and not tegant ſhall be rated and pay. Gi 21. 1201080 g * 
lee yon 11. An impropriator, tho' bound to repair the _ | 
| 3 — s alſo 4 to contribute to the reparations of the chu 
. 540 he hath lands in the pariſh, which are not breche the” 
ve parſonage. Gibſ. 221, 223. 658 
; lected 12. If any perſon find himſelf en at 5 
the rates, lity of the aſſeſſment, his appeal muſt be to the eceleſta- 
ö ſtical judge. Degge 172. e een ei. 
And in ſuch caſe, if he will be relieved, be umb ew, 
that he is illegally or unequally taxed in reſpect of the 
5 quantity of his land, as being rated for more than he has, 
7 | or that * land which he hath is over- rated, or that the 9 
rate was needleſs, or that ſome lands in the pariſi are 
omitted in the rate. N 1% b. ein Hola me 
ren TX If any refuſe to pay the rained demanded 
mt we churc "nw wy are to be ſucd for in tha ec. 
eleſiaſtiell 


— - a 2 
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Equal pound 
rate. 


»F mw 


„ 


rate. Gihſ. 221. © ä 
5. The parſon, that is, the Sirius) rector, as alſo the 1 te 


| batt the diſpoſal of the ſeats mins. yer — baer, 


1 4 ede. 1 147 ee pe” Wea fe 


ſued, as other pariſhioners, in the eceleſiaſtical court; or 
he may be proſecuted before the Jules of on FW! i 


che II pong ac} ke Pe et tn 
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W. Their 87 as ts repairs aid theridh e ing 


# F xt. 
: 3 "y 


' ans Rk 


1. 800 common ae: FAY APY ak freehold of 8 e 
is the parſon's; the uſe of the body of the Th. 


and the repair, of it, common to the pariſhioners ; an 


the diſpoſing of the ſeats therein, the right of the ordinary. _ 
Gib /. 221. 


2. The ſpiritual court may compel the pariſhioners to Who may com 
repair the body of the church, and may excommunicate 3 the repairs to 
every one of them till it be repaired ;\' t thoſe that are 
willing to contribute ſhall be abſolved, alk Lay: Ser 1 5 
agree to à tax. Read.” Ch. Service. vl 

3. If che churchwardens erect or add. any thing new, Difference be 
either to the fabrick of the church, utenſils, or chure Lys — 
they muſt have the conſent of the pariſhioners ;-and'if ſuch and and reptiring the 
additions 5 in the _— the biſhop 'slicence isalſone- old. 
ce t where nec pairs are wanting, che 
7 part of the n wil bind th the leſs; and if the 
major part will not conſent, where repairs are neceſſary, 
the churchwardens may repair without their conſent, if 
upon notice given they refuſe to meet, or when they are 
met, refuſe. to make à rate. But if a church fall d %% nm 
the pariſhioners are not bound to rebuild: it. Read, . 
Service. 1 Vent. 365. 

4. But if a . ch 0 of repaing that Rn 
neceſſa to pull it down, or ſo little, that it needs to be bull. 
enlarged, the major part of the pariſhioners may make Aaã 

rate for new building, or enlarging, 'as there ſhall de | 
— This was declared in the 29 C. 2. by all the 
three courts ſucceſſively ; notwithſtanding the cauſe was 


laboured by a great number of quakkers, who' oppoſed the 


lay | impropriator, are bound by common right to repair chancel 
the chancel, and is thereupon intitled to the chief ſeat- 
therein, unleſs another hath it by preſcription ; vet he 
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ſomething new, . 
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Repairing ar Se Aer Oy dente a0, r ing, 
: per belbngel td particular haouſeg and been Malstaiged ang 
. Fepaired by the owner of that houſe, is partcof his- ank 
beton cenenentz and! the- ordinary eannoe Uilbols!bf 3, Lorein- 
aud od ec init. 2 22710 0 „ gi Aaitb ess dowd: 
| Seat inſeparable ** 7. Al feat, or priority. in:2a):ſeaty\inq thes body vf the. | 
trum the houſe, church, may be preſcribed for as belonging tos hoaſe;\f 
eee gnibnan k ark beer uſed, aud alſo-cepaited; aims dt fL mind, 
„F the inhabitants of uch hoüfe. Gig „ eee bas 
; And no one can claim a ſeat in a 3 
a6? al gafrie | age appendant or belonging to land; but it 7 * as 
TIES bales ing to: houſe, in keene the inhabitandy there. 
| of,” Yood, B. T. o. Mi Fr un © onfrig93ig, 10 351711 Sieb 


os And therefore a ſeat ir not be granted to perſon and 
us heirs abſelutely; for the eat derb nöt betollg to dhe 
7 e dut to che e I 1h 224424 10 200g «of 
mes 1 1 n pl. Tet þ 17 [Md 40 400 10 It 71 10)* AT . 
197 


5 eee PA le duly as to in 20 biber Wal 1 ot 5 


75 
* 3 ug | 975 ; 
Overſeer, 1. Every ee is an Geller Rey 55 
N . 3H. 6.9 eee pf: the 7 F 2 105 atd en, 


h An in M. { 955 0. 2. A cburchy e was © N 
i the. two next jultices, as nen for refuſing 

count for the money received and diſburſe 46755 y hin; e 
| 5 40470 corpus he was diſcharged * 'becauſe -by the 

| eee it ought to pens hat H e Was ove kee 
aue the poor, for by the ſtatute of 4 El. that is nile 4 85 ti 

»-»: office of churchwarden, and the le ene 50 
Oye ak him as churchwarden, but as pwnd 


Church 7. 2 They a re to ſee that the 11 1 1 15 
wee 


4 Privat And the right to a ch "oy 
Sy WOE IT © laimed mes ang: maintained. by. a a libel. in 
8 ” 257, 4 
Vacancy. | "Iv „ have the care. oth A bett he 9 
vacancy : Having firſt taken out a ſequeſtration, hay "the. 
ſpititual court, they are to manage all the profits ex- 
pences of che benefice for him that ſhall. next eckad 
2 — and ſow his glebe; take in Sew] f ng. oy tithes; 
braſh out and fell corn; repair houſes „ and 
there, And they ſhall take care thaf $ ang ihe ede 
\ os .: the church hall be duly ſeryed b 9906 curate ap by. 
F the biſhop p⸗ whom they are to, 50 t of the p — x. 10 the 
benefice. And if the ſucceffsr 4 7 himfe Fe agg eyed; 
* 1 555 1 to the edi 15 teluſticat 15 


1 10 £ Far. 
bet 216% ; "i ” 4.0 4 9 
„ 7 4 % 


b * rden for eee, eee 
. on the; or. 


preſent the defaul ters. Fan. 90. „e ie 2. 18 . 
is (They hall not ſuffer any idle perſons to abide, ęithex Loitering 1 


divine ſervice or preaching; but ſhall cauſe them da co 


bottom ee page, they ſhall (with the min! 


rr 


keg 2 el 
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| Strange preacb- 19. They ſhall not ſuffer any ranger 


Es | ape Br 2 reer 

3 the year before, ſubſcrided above. 0 
And ſuch regiſter, being carefull preſerved, evi- 
© "gence; 2 hy alkifying of it is nifhal n 
5 mon law. Git. 229 : 


| Communion, 16. "They , & the" a of the ph, with the 


advice and direction of the miniſter, provide bread and 
| 2 ainſt the communion. Can. 20. 


' Incumbent, | hey (or the overſeers) ſhall levy the penalty 


Mig 8 incumbent not reading the common prayer once a 
month. 13 @ 14 C. 2. % 4. 
Charity briefs. 18. They ſhall collect money on charity briefs, on pin 
of 201. 4 . c. 14. 


s to v preach, but 
fuch as ſhall appear qualified on . their licenſe; 
and they ſhall ſee that fuch preachers regiſter or ſubſcribe 
- their names in a book to be kept for that purpoſe, with 
de day when they preached, and the biſhop's name who 
 _..-_ - granted the licenſe, Can. 50, 52. 
Burying in 20. They ſhall, on certificate from the miniſter, apply 
— magiſtrates, for conviction of offenders in not bu- 
| Tying in woollen. 30 C. 2. c. 3. 
Perſons denies 21. Perſons who murder themſelves, or die excommu- 
Chriſtian burial. nicated, are denied Chriſtian burial ; and therefote the 
churchwardens are not to ſuffer them to be buried in the 


church or church yard, without ſpecial licenfe from the 
biſhop. Degge 183. 


Bz fleſh on NE They hall evy the penalties for eating fleſh on f 


bourers, apprentices, or journeymen gaming in publick 
houſes. 30 G. 2. c. 24. 


$i days. days 5. 
S——_ = They ſhall receive the penalties for ſervants, la- 
Drunkennes. 24. They ol. receive ” 924 204 for tipling and 


ET. drunkenneſs. ' 4 F. c. 5. 555 938 

Suffering tip- 25. They "a. 15 Fc ſhal levy the penalty for 

* wo tipling. c. 9. 

Spiritnons 6 They ſhall a. the penalties for banking ſpiri- 

liquors, cus quot, 9 G. 2. c. 23. 

Corn, : hey (or the overſeers) ſhall levy the 18 for 
felling corn by a wrong meaſure, 22 C. 2. c 

Butter and 28. They (or the overſcers) ſhall receive the penalties 

cheeſe. relatin wp 4 and cheeſe. 13t& 14 C. 2. c. 26. 

eiten cattle, 29. They, and the overſcers, ſhall diſtribute amongſt 


the poor foreign cattle e e and killed. 
3. C. 2. c. 2. 
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fenen their oath̃ are to ernte fp 87 
to the oe oy officer, all things preſentable by « 
eccleſiaſtfcnl Taws;) whieh ra to the church, miniſter, 
ind be , . | 

2. The articles delivered to FU, for thei# direction, Are Book o articl 
for the riot part fouded n the book of canons made in 
the year 1603, and the xu ricks the common prayer. „ 

3. There àre alf ſeveral things which they are bound, 3 
to preſent by ww of parliament ;/ 3 as tipling or cunkenneſs 
k. 5. recuſants by 3 J. c. 4. ee, 
4. They may - ften as they pleaſe, but ſhall ue adh 
not be obliged above date year wes Fe hath ſo been 
uſed, and not aboye twice any where; except it be at de 
bilhop's viſitation. Can. 116, 117. „ 15 

5. For the preſentinep ts of any church or chap ap re for taking 14 | 
one 6 the re iſter ſhi have only 4 d. Can. 11 ++ preſentghanioag:s 

The te rite Tot preſent here the Wat ee may 
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Sigeſman's 
oath, _ 


. In larger pariſhes, 
"4% (anciently ſynodſmen, otherwiſe» called queſtmen) to aſ. 
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tbere-ace-officers cxlled/ſideforen 


S 7 


fiſt the churchwardens in their enquiries and preſentment. 


of offenders: They ſhall: be choſen; yearly in Eafter weck 


by the miniſter and pariſhioners, if they can agree; if 
mot; by the: biſhopes Gor. , ont in 


. The ſideſman's oath, ſaid to have been agreed on by 


the civilians and common lawyers, is this: 


1 
o . 
4 


Vou ſhall ſwear, that you will be aſſiſtant to the 


cc churchwardens in the execution of their office, fo far aʒ 


<<. by law you are bound: Sochelp you God.“ Gil. 242. 


Preſertment on 9. Whereas churchwardens are ſworn, and miniſters 
common fame, Charged, to preſent as well.crimes and diſorders, as alfo the 


common fame which is ſpread abroad of them, whereby 


they are ſometimes troubled by the delinquents or their 
friends; all judges both eccleſiaſtical and temporal are (by 


. 4 


When to ac» . Y 1. At the end of the year, or within à month after at 
L moſt, they ſhall before the minifter and pariſhioners (at a 


count, 


to account, 


- How cotnpel.ed 


the 115th canon) admoniſhed and exhorted, as they regard 


and reverence the fearful judgment ſeat of the higheſt judge, 


that they admit not in any of their ceurts any ſuĩt againſt 


chufchwardens or miniſters for any ſuch preſentments; 
conſidering that they tend to the reſtraint of ſhameleſs im- 


piety, and that the rules of charity and government do 


preſume they did nothing therein of malice, but for the 
diſcharge of their conſcien ce. 

But as common fame is often falſe, and as it is better 
that ten offenders ſhould eſcape than one innocent perſon 


| ſuffer, and as the above canon ſuppoſes that an action 110 


be brought for ſuch preſer:tment ; it ſeemeth good to uſe 
caution in this matter, unleſs the offence be very notorious, 


1 3 


3 PL. Their accounting. . 


veſtry) give up a juſt account of ſuch money as they have 


received, and alſs what particularly they have beſtowed in 


reparations, and otherwiſe, for the uſe of the church ; and 
ſhall deliver up to the pariſhioners the money and pariſh 


goods in their hands, to be delivered over by them to the 


next churchwardens by bill indented, Can. 89. 


2. And if they refuſe, they may be preſented at the next 
viſitation by the new churchwardens; or any of the pariſh 


that are intereſted may by proceſs call them to account be- 


YT fore the ordinary; or the ſueceeding churchwardens may 


' have a writ of account at common law. And if they have 


diſburſed 


" 


but for all ſums above, receipts muſt be TID Barl. 


8 The allowance df the actount may | be by entting it Allowance of 


E. 7 G. 2. Wainwright and Bagſhaw. The chürchwar- 
dens were cited into the court of Litchfeld to account; 
They pleadedy that they had accounted at the veltry a6: 
conn to law. Which plea was rejected; and there- 
upon a prohibition was granted: for the ordinary is not 
to take the account, he can only give a judgment that 
they do aeeount; and to what-purpole Maul Id they be ſent 


back, to thoſe who have taken their aceounts already. 
dtr. 974, „„ . STS „„ 


VIII. Their punifh 


ment on miſbehaviour. 


1. If the churchwardens waſte the goods of the church, Chirchiwardens 
the new churchwardens may call them to an- account be- ——_ 
fore the biſhop, or bring their action at common law. : 
Read, . ieee, nat YE”; 5 1 

2. And whereas many churchwardens and overſeers; Pariſhioners may 
and other, perſons. intruſted to receive collections for the be <vidence 
poor, and other publick monies relating to the churches ame 
and pariſhes whereunto they belong, do often miſpend | 
the ſame, to .the. prejudices of ſuch pariſhes, and of the 
poor, and other inhabitants thereof; and the pariſBioners, 
who ate the only perſons ſometimes who can make proof 
thereof, bare not been allowed to be witneſſes * againſt 
them: it is enaQed, that in all actions to be brought in / 


2 | "= very 


any court at Veſiminſter, or at the aflizes, for the reco- 


- 


. mars er AE- fe ws 56 


3% Churchwardens, 


very thereof, the evidence of the pariſhioners, other than 
ſuch as receive alms, ſhall be taken and admitted. 3 %%. 
; fo II, „ 12. ü ö IT TE 1 #7 > FE 
Not anſwerable 3. go churchwardens are not anſwerable for indiſere- 
for indiſeretion. tion, but for deceit only, if they lay out more money 
than is needful. Mood, b. 1. c. 7. EE 


„ IX. Their indemnity on doing their duty. - 


Double colts, If any action be brought againſt any chur chwardens, or 


perſons called ſworn men, executing the office of church- 
warden, for any thing done by virtue of their office, they 
may plead the general iſſue, and give the ſpecial matter 
in evidence; and if a verdi is giyen for them, or the 
plaintiff ſhall be nonſuit, or diſcontinue, they ſhall have 
double coll. 7 Fo Go 3 x 7. 
In Kercheval's caſe, M. 8 Car. An action was brought 
againſt the churchwardens for a preſentment upon com- 
mon fame of incontinency. Upon not guilty, - it was 
found for the churchwardens, and moved, that they 
might have double coſts: But it was reſolved, that this 
' being merely ecclefiaſtical, is not within this ſtatute; for 
that the ſtatute was never intended, but where they ſhall 
be vexed concerning temporal matters, which they ſhall 
do by virtue of their office, and not for preſentments con- 
cerning matters of fame. Cro. Car. 285, 286. | 
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I. Clergymen. 


II. Benefit of clergy. 
I. Clergymen. ” 


Liable to the 1. D the 43 El. c. 2. Clergymen are liable to the poot 

poor. D rates, for their glebe and tithe. 

And to the high= 2. And Mr. Hawkins ſays, clergymen are within the 

ways. . purview of the ſtatutes relating to the repair of highways, 
in reſpect of their ſpiritual poſſeſſions, as much as an 
other perſons whatſoever in reſpect of any other poſſeſ- 
ſions; for the words are general, and there is no kind of 

intimation therein that any particular perſons ſhall be ex- 

empted more than others. 1 Faw. 204. 
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good in law. Watſon, c. 3g: „ 
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__ Clergy, 325 


3. And it ſeems to be now generally ſettled, that cler- And to other 


gymen are liable to all publick charges impoſed by act of publick charges, 
parliament, where they are not ſpecially excepted. _ 

4. No clergyman ſhall take to farm any lands (except Shall not farm. 
he have not ſufficient glebe for the expences of his houſ- . 
hold;) on pain of 10 l. a month, half to the king, and 
half to him that ſhall ſue. 21 H. 8. c. 13. 5 
5. No clergyman ſhall buy to fell again any cattle, shal not buy to 


corn, fiſh, wool, wood, victual, or any manner of mer- fell again. 


chandize; on pain of treble value, half to the king, and 
half to him that ſhall ſue; and the contract ſhall be void. 
21 #6 »» hes 7s „ | 

6. No clergyman ſhall keep any tanhouſe, or any brew. _ " keep a 

houſe but for his own houſe; on pain of 10 l. a month, bien hof. 
half to the king, and half to him that ſhall ſue. 21 H. 8. 
6. 1 ; 1 | 
Ny The ordinary may puniſh clergymen for. inconti- May be imori- 
nency, by committing them to ward or priſon by his diſ- v or inden, 
cretion.; 1 4 Ws . 

8. A perſon, lay ing violent hands on a clergyman, may Privilere againſt 
be i in the eccleſiaſtical court. 13 Ed. 1. ff. 4. ful. 
Circumſpecte agatis. 2 In. 492 „ 

9. Clergymen in holy orders may have the benefit of Ot ar he . 
clergy à ſecond, or third time, or oftner. 2 H. H. 374, more than one, 
_ A clerk in holy orders ſhall not be burned in the Shall not be 
hand, but ſhall have the ſame privilege as if he had been et in ids 
burned. in the hand; and therefore ſhall not be drawn in 
queſtion in the eccleſiaſtical court, to deprive him, or in- 
flict any eccleſiaſtical cenſure upon him. 2 H. H. 389. i 
11. To the intent that clergymen may the better diſ- dne ee, 
charge their duty in celebration of divine ſervice, and not BY j 
be intangled with temporal buſineſs; if any of them be 
choſen to any temporal office, he may have his writ to be 


diſcharged. 1 Jn/ft. 96. e 9 | 
12. leſiaſtical perſons have this privilege, that they Shan not ſerve 
ought not in perſon to ſerve in war. 2 Inf. 4. in War. 


13. Eccleſiaſtical perſons are not bound to appear at the Need not appear 
torn, or view of frankpledge. 52 H. 3. c. 10. 9 Ed. 2. * the torn. 
c. 3. 2 Inſt. „ 22 | 5 1 | 
14. No clergyman ſhall be arreſted in any church or shall not be ar- 
church yard, whilſt he attends to divine ſervice ; on pain ee the - 
of impriſonment of the offender, and ranſom at the king's 
** and gree to the party arreſted, 50 Ed. 3. c. 5. 
1 „2. C. IS. . +4 3 5 
But the pas: notwithſtanding (if not on a Sunday) is 


15. The 
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Shall not b-ta- 15. The body of a clergyman may not be taken by 
ken on a ſtatute force of any proceſs upon a ſtatute ſtaple, or ſtatute mer- 
Gs lt; + e ITS RH TUB ON int 
Nor on a capi. 15. If an action of "treſpaſs, debt, account, or other 
pias. n Soo > «08 x of 
8 action wherein proceſs of capias lies, be brought againſt a 
clerk in holy orders, and the ſheriff return that he is a 
cilergyman beneficed, having no wy fee in which he may 
be ſummoned, in this caſe the plaintiff cannot haye a 


capias to arreſt his body, but a writ to the biſhop to compel 


o 


him to appear. 2 In}. 4. Degge 157. por One Wot” 
Sher fall not 17. If a perfon be bound in recognizance in the chan- 
levy on hiseccle- cery, or in any other court, and he pay not the ſum at 
Baltica goods. the day; by the common law, if the perſon had nothing 


buy ecciefiaſtical goods, the recognizee could not have 4 


levari facias to the ſheriff to levy the ſame of theſe goods, 


© | but the writ ought to be directed to the biſhop to levy the 
Pp ſame of his eccleſiaſtical goods. 2 Inf. 4. . 
Shall nat be 18. A clergyman ſhall be amerced only according to 


amerced of bis his lay tenement, and not after the quantity of his ſpiri- 
| Tpiriwal goods. tual benefice. Mag. Chart, c. 14. Gibſ. is. 
Diftreſs not to be 19. Diſtreſſes ſhall not be taken by ſheriffs, or other 
made on his ſpi- of the king's miniſters, in the inheritance/ of the church 
ce wherewith it was anciently endowed; but otherwile it is 
„ Hf late purchaſe. 9 Ed. 2. % 9. 2 Int. 4-- Gil/. 18. 
Shall not pay tal! 20. A clergyman. is not bound to pay tolls or other like 
of his ſpiritual cuſtoms, for bis eccleſiaſtical goods; and if he be mo- 
goods. leſted therefore, he may have a writ for his diſcharge. 2 
e ee nee eee 


And this not only for all the goods and merchandizes 


of clergymen gotten upon their church Jivings, but alſo. 


for all goods and merchandizes by them bought, to be 

ſpent upon their rectories and church livings, Degge 153. 
„ . Lord Coe, in his readings on the Magna Charta, 
„ ſays thus; “ True it is, that eccleſiaſtical perſons have 
more and greater liberties than other of the king's ſub- 

* jets, wherein to ſet down all would take vp a whole 

% volume of itſelf, and to ſet down no example agreeth 
Ts not with the office of an expoſitor; therefore ſome few 
5 „% examples ſhall be expreſſed, and the ſtudious reader 
left to obſerve the reſt as he ſhall read them in our 

é books, and other authorities of law.“ And the in- 
ſtances he gives, are chiefly thoſe which are mentioned 

above; nevertheleſs 1 do not find any author ſince his 

time, who hath ſaid what are thoſe other many and great 

Ns rivileges of the clergy ; but the authors do generally ad- 
3 to theſe particular inſtances, probably: as being ſup- 

ported by fo great an authority: Other privileges have 


been 
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II. By what perſons it may bs demande. 


IV. At what tine it muſt be demanded.” N 
i . Affelt of clergy allowed. „ ETD ay WR: 1 oe 
I. Original of the. benefit of clergy. + - 80 


Nciently princes and ſtates, converted to Chriſtiani- Orot the 
ty, in favour of the clergy, and for their encou- benefit of clergy. , | 
ragement in their offices and employments, and that they | LL 
might not be ſo much intangled in ſuits, did grant to the 
clergy very bountiful privileges and exemptions; and par- 
ticularly, an exemption. of their, perſons from criminal os 
proceedings, in ſome capital caſes before ſecular judges; 8 
which was the true original of the benefit of clergy.” - _ „„ 

The clergy increaſing in wealth, power, honour, num- ieee 

ber, and intereſt, / afierwards: ſet. up for themſelves; and 

that which they obtained by . the ſavour of. princes.apd ' 

ſtates at firſt, they now began to Claim! as their right, and „ 

a right of the higheſt nature, namely, by the law. of Gods 85 

and by their canons and conſtitutions endeavoured, and | 

in ſome, places obtained, vaſt extenſions of theſe exemp- 

tions both, with regard to the perſons concerned, to wit, 
not only to perſons in holy orders, but alſo to all that 

had any kind of ſubordinate miniſtration relative to the 

church; and likewiſe in reſpect of the cauſes, exempting + 
as far as they could all cauſes. of clergymen, as well civil | 
as criminal, from the juriſdiction of the ſecular. power, 
and wholly ſubordinating them immediately and only to 
the ecclef/aſticak jutiſdiction, which they ſuppoſed to be 
lodged firſt in the pop by divine right and inveſtiture 
from Chriſt, and from the pope ſhed abroad into all ſub- 
ordinate and eccleſiaſtical juriſdiction, 

And by this means they endeavoured, and in ſome 
kingdoms and for ſome ages obtained, that there was a 
Y 4 double 


* 


. 
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| double ſupreme power in every, kingdom; the he eccle. 


| ſiaſtical, abſolute, and independent upon any but the 


* 


pope, over eccleſiaſtical men and cauſes; and the other 


ſecular, of the king, or civil magiſtrate. 


But this claim of exemption, altho' it obtained much 
in this kingdom, yet grew ſo burdenſome, that it was 
from time to time qualified and abridged by the civil power, 
ſometimes by acts of parliament taking it away in ſome 
caſes, ſometimes by the interpretation and conſtruction of 
the judges, and ſometimes by the contrary uſage of the 
kingdom: for eccleſiaſtical canons never bound in Eng- 


land, farther than they were received, and ſo had not 


Who may 
demand it. 


Others beſides 


clexgymen, 


Heretick e, Jews, 


their authority from their own ftrength and obligation, 


but from the uſages and cuſtoms of the kingdom that ad- 


mitted them, and only ſo far forth as they were ſo ad- 
mitted. _ 85 | 7 
And therefore if they were indicted in eaſes criminal, 
but not capital, nor wherein they were to loſe life or limb, 
there. the privilege of clergy was not allowed; and there- 
fore not in indictments of treſpaſs or petit larceny. 
Alſo it was not allowed them in high treaſon. 


But, at the common law, in all caſes of felony or petit 


treaſon, clergy was allowable, excepting two, in/idiatores 


viarum, & arſon, 2 H. H. 323-330. 


I. By what perſons it may be demanded. 


1. By a favourable interpretation of the ſtatutes relating 
to the benefit of clergy, not only thoſe actually admitted 


into ſome inferior order of the clergy, but alſo thoſe who 


Turks, perjons 


excommun Cate. 


communicate ſhall have his clergy. 2 H. H. 3 


were never qualified to be admitted into orders (which 


was formerly tried by putting them to read a verſe) have 


been taken to have a right to this privilege, as much as 


perſons in holy orders. 2 Haw. 338. 


2. But by the common law, a woman could not have 
the benefit of clergy : but now by the ſtatute of 3 V 


c. 9. a woman convicted or outlawed for any felony, for 


which a man might have his clergy, ſhall upon praying 
the benefit of that ſtatute, be ſubje& only to ſuch pu- 
niſhment as a man would be in the like caſe. | 
3. Lord Haleſays, A perſon convicted of hereſy, a Jew, 
or a Turk, ſhall not have their clergy ; but a perſon ex- 
But by the 5 An. c. 6. which aboliſhed the „ 
of reading, the wall of partition (as Sir Michael Faſter ex- 


preſſes it) between ſubje& and ſubject under one and the 
lame de gree of guilt, is taken away z which meaſure in- 


titled 


| ? Cler . | 
titled to the indulgence gf the law, in common with the _ 
reſt of their fellow ſubjects, all thoſe who before were 
ſuppoſed to be under a legal incapacity for orders, as Jews - 
and ſome others were, and likewiſe thoſe who in pre- 
ſumption of law were not qualified in point of learning, 

of which reading a ſcrap of Latin (viz, miſerere mei Deus) 
which they called the zect-verſe, was commonly made the 

teſt. And from this period, the meaſure of -puniſhment 
hath been governed by the degrees of real guilt, and not 
by the function or abilities of the offender. Fo/t. 305, 6. 


* 


4. By the 4 H. 7. c. 13. Every perſon (not being perſons having 


within orders) who hath been once admitted to his clergy, bad clergy on. 


ſhall not be admitted to the ſame a ſecond time. | 
5. And if he is convicted of murder, he ſhall be marked Burniag ia the 

(unleſs he is a peer, 2 H. H. 376) with an M, on the hand. 

brawn of the left thumb; and if for any other felony, 

with a 8 8 4 H. 7. C. 13. ; f Wet: | ö 

6. But he ſhall not be ouſted of his clergy, by the bare gurning not a 


mark in his hand, or by a parol averment, without the concluliveproef 
record teſtifying it, or a tranſcript thereof (according to gu 


the following ſtatutes). 2 H. H. 373. 

And therefore the burning in the hand ſeemeth now to 
be of little uſe, and (as Sir Michael Fofter obſerves) can 
ſcarcely be called even ſp much as a flight puniſhment; 
but rather a piece of abſurd pageantry, tending neither to 
the reformation of the offender, nor for example to others; 
to wit, burning the offender in the hand with an iron 
Fog heated. Fe,. 372. | 
or the peace, or of aſſize, ſhall certify a tranſcript do be certified, 
briefly of the tenor pf the indictment, outlawry, or con- | 
viction, and attainder, into the king's bench in 40 days: 

And the clerk of the crown, when the judges of aſſize, 
or juſtices of the peace write to him for the names of 
ſuch perſons, ſhall certify the ſame with the cauſes of the 
conviction or attainder, | | | b 

8. Another method is given by the 3 V. c. 9. which Ho it may be 
enacts, that the clerk of the crown, clerk of the peace, otherwiſe ceruy 
or clerk of aſſize, where a perſon admitted to clergy ſhall fieds 
be convicted, ſhall at the requeſt of the proſecutor, or any 
other on the king's behalf. certify a tranſcript briefly 
and in few wards, containing the effect and tenor of the 
indictment and conviction, of his having the benefit of 
clergy, and the addition of the party, and the — : 
of the felony and conviction, to the judges where ſuch 


perſon ſhall be indicted for any ſubſequent offence. / 7 


. "143 mal 
= 
4 


y 34& 35 H. 8. c. 14. The clerk of the crown, Conviftion ber 
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How tried whe- 9. Alſo it feems, that if the party deny that" he is the 
ther be is the ſame perſon, iſſue muſt beJoined upon it, and it muſt de 
fame perſon, | found-upon trial that he is the fame perſon, before he Can 


be ouſted of clergy. / 2 H. H. 373. 


III. In what caſes it may be demanded. 
Formerly allow - I. By the 25 Ed. 3. hf Mg e. 4. All manner of clerks, | 


ed in all felonies, who ſhall be convicted before the ſecular judges, for any 
* treaſons or felonies, touching other perſons than the king 
- '.. - - himſely, ſhall have the privilege of the holy church. 
But not in trea- 2. Clergy was never allowed in this nation in caſes of 
oo Petit high treaſon,” nor is it allowed on indictments of petit 
„ larceny or treſpaſs; but by the above recited act, clergy 
was allowed in all treaſons and felonies, except treaſon 
againſt the king: So that after this ſtatute the benefit of 
clergy might be pleaded and allowed in all other treaſons 
and felonies. Hals Pl. 230. 2 H. H. 326. © : 
Clergy taken 3. Conſequently, wherever clergy is not allowable in 
away by ſtatutes. any other caſes, it is taken away by ſome ſubſequent act 
of parliament. Hale Pl. 230. e 
Allowed in new 4. Conſequently, where a new felony is made by an 
jan e unleſs act of parliament, clergy is to be allowed, unleſs expreſl- 
. Hh RO ly taken away by ſuch ſtatute. Hale's Pl. 230. 
| And if it maketh a new felony, and takes away clergy 
not generally, but in ſuch or ſuch caſes, regularly in 
| other caſes, clergy is allowable; as if it take away clergy 
in caſe the party be convicted by verdict, yet he ſhall 
Tr have his clergy, if he ſtand mute. 2 H. H. 335. 
Pt But this is in part remedied by the 3 W. c. g. which 
enacts, that if any perſon be indicted of any offence, for 
which by virtue of any former ſtatute he is excluded from 
clergy, if he had been convicted by verdict or confeſſion ; 
if he ſtand mute, or will not anſwer directly, or challenge 
peremptorily above 20 of the jury, or be outlawed, he 
ſhall not be admitted to his clergy. /. 2. But this ex- 
* tends not to appeal, nor to offences made felonies by ſub- 
ſequent ſtatutes. ' 2 Haw. 348. 5 
But if the ſtatute enacts generally, that it ſhall be fe- 
lony without benefit of clergy, or that he fhall ſuffer as 
in caſe of felony without benefit of clergy, this excludes 
it in all circumſtances, and to all intents. 2 H. H. 335. 
Therefore where $5. It follows further from what hath been ſaid, that in 
clergy 1 caſes where an act of parliament ouſteth clergy, in caſe 
awe e . of any felony, the indictment muſt preciſely. bring the 
_ * theoffencewith- party within the caſe of the ſtatute: otherwife, altho? 
in the ſtatute, poſſibly the fact itſelf be within the ſtatute, and it may 


ſa 


ſo appear upon the evidence, xe et if. it be not fo alcdaed 
in the indictment, _ 2 nk CH 90 convict, ſhall Have his 


clergy. 2 H. H. 336 x7 

But altho' the caſe be o laid i in the ie chat ge e 1 
comes within the ſtatute, to exempt the priſoner from 
clergy, yet if upon the evidence it fall gut, that tho” it my 


be a felony, yet it is not ſo qualified as laid in the indict- 
ment, the jury ought to find him guilty of the felo 
imply, but not as to the matter laid in the indictment, 
and thereupon the priſoner ſhall be admitted to his clergy ; : 
and this is commonly done. 2 H. H. 366. | 
6. But if the offence was capital at the common law, Tndiment on 0 
and a ſtatute only excludes it from clergy ; the indictment 8 
in ſuch caſe need not conclude again/t the form of the ſla- an offence br. 4 
zute, becauſe the ſtatute doth not alter the nature of the was felony at 
offence, but leaves it to. its proper judgment, and only nn __ 
takes away a perſonal privilege of exemption from ſuch 
judgment, 2 Haw. 342. 
7. Furthermore, from what hath been obſerved abgve, Acceſſary, 
it follows, that where an act taketh away clergy from the 
principal, and faith nothing of the acceſſary; the acceſ- 
5 as well before as after, ſhall have their clergy. Iz 


Co. 37. Felt. 355. | 
IV. At what time it muſt be demanded, 


I. By the ancient commoy law, the benefit of clergy To be demanded 
was demanded as ſoon as the priſoner was brought to the after convictiage 
bar, before any indictment or other proceeding againſt 
him; but this was found a great inconvenience to the pri- 
ſoner, becauſe poſſibly he might have been acquitted of 
the felony; or if not, yet in caſe of an inqueſt of office, 
he loſt his challenges to ſuch inqueſt, and yet upon ſuch 
inqueſt found, he forfeited his goods, and the profits of 
his lands; and therefore Priſit Ch. J. with the advice of 
the other judges, in the reign of H. 6. for the ſafety of 
the innocent, would not allow the priſoner the benefit of 
clergy. before he had pleaded to the felony, and (having 
the benefit of his challenges and other advantages) Had v4 5 
been convicted thereof: which courſe hath been generally ND 
obſerved ever ſince, 2 1. 164. 2 H. H. 378. 

2. And this benefit of clergy may be allowed by the May be aloe 
court in e tho the party e it not. T0 7 em - = 5 


PL 239 


r Za. 


Qilergy. 
V. Efett of clergy allowed. 
robe having 1. Perſons admitted to their clergy, may be continued 


| their clergy may in priſon as a further puniſhment, not exceeding one year. 
be continuedia 1B Bi), e 7. „ | 
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gol. be cal. 2. And by 4 C. c. 11. Perſons convicted of offences 
ported, within benefit of clergy (except receivers and buyers of 


ſtolen goods) may, inſtead of being whipped and burat in 
the hand, be tranſported for ſeven years. 

3. A perſon admitted to his clergy, forfeits all his 
po as he hath at the time of the conviction. 2 H. 
But dot lands, | 1 But preſently upon his burning in the hand, he 
208 {i ought to be reſtored to the poſſeſſion of his lands, and 

from thenceforth to enjoy the profits thereof. 2 H. H. 

88. ; | „%% on | 

Credit reſtored. F 5. Alſo, it reſtores him to his credit; and conſequently 

enables him to be a good witneſs, 2 Haw. 364. 

6. And it is holden that after a man is admitted to his 
clergy, it is actionable to call him felon ; becauſe his of- 
fence being pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged. 2 Haw. 365. 


Shall forfeit 
their goods. F 


AQionable to 
call him felon. 
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Clerk of the peace. 


1 1 cuflos rotulerum ſhall appoint an able and ſuf. 
t * 8 "TT. e reſiding in the county or diviſion, 
to execute the office of clerk of the peace, by himſelf or 
his ſufficient deputy (to be allowed of by the ſaid cu/fos 
rotulorum, 37 H. 8. c. 1.) ; and to take and receive the 
fees, profits, and perquiſites thereof, for ſo long time 
only as ſuch clerk of the peace ſhall well demean himſelf 
in his ſaid office. 1 V. c. 21. . 5. | 
Office not to be 2+ But the cu//os rotulorum ſhall not ſell the place of 
ſold, clerk of the peace, or take any bond or other aſſurance 
to receive any reward, fee, or profit, directly or indirect- 
ly, to him or to any other perſon for ſuch appointment; 
on pain that ſuch cſtos rotulorum ſelling, and ſuch clerk 
of the peace buying, ſhall be diſabled to hold their re- 
ſpective places, and ſhall each forfeit double value of the 
thing given, to him who ſhall ſue. 1 V. c. 21. 8 


3. And 


Clerk of the-peace. 333 
3. And every clerk of the peace, before he enters en ou, 


the execution of his office, ſhall in * ſe ors take the 
oath following: 2 5 


. = 4. B. is 8 that I han not. nor will pay any 
« ſum or ſums of money, or other reward whatſoever, 
"= * nor given any bond or other aſſurance to pay any mo- 
f «« ney, fee, or profit, directly or indirectly, to any per- 
n ce ſon or perſons whomſoever, for ſuch nomination and 
6 pra So help me God.” 1H. c. 21. f. 9. 
s * 
E 4. He ſhall moreover take the Pe of allegiance, ſu- Qulifing | 
premacy, and abjuration, and perform the other 3 
e ſites, as other perſons who qualify for offices. | 
d 5. No clerk of the peace, or his deputy, ſhall act as ſo- Not Notts * 15 
3 Jicitor, attorney, or agent, or ſue out any proceſs at an 
| eneral or quarter ſeſſions, where he ſhall execute the - 
y 55 of clerk of the peace or deputy; on pain of 50 l. to 
him who ſhall ſue in 12 months, with treble coſts. 
5 22 G. > , 4b. J 14. 
— 6. The clerk of the peace ſhall certify into the king's Shall cenify. 
d bench, the names of ſuch as be outlawed, attainted, or outlawries. 
convided of felony. 34 & 35 H. 8. c. 14. 
F. He ſhall deliver to the ſheriff, within twenty 92 '$ Shall deliver 
| aſter Sep. 29. yearly, a perfect eftreat or ſchedule of alt yr to the 
— fines, a . e forfeitures in eat. 43 C. 2. 
c. 22. 5 
nd ſhall alſo yearly, on or before the ſecond Mon- Shall deliver 
4 ws the morrow of Ah s Souls, deliver into the court Man into the | 
of exchequer a perfect duplicate, certificate, and eſtreat WO 
5 bol all ſuch eſtreats and ſchedules delivered to the ſheriffs ; 
. on pain of 50 l. half to the king, and half to him that 
$ ' ſhall ſue. 22& 23 C. 2. c. 22. /. 8. And moreover he 
5 may be amerced for the ſame, 1 the barons of the ex- 
e _chequer. 30 < Is... 
e 9. And he ſhall, upon delivery of the ſaid dats into Upon oath. 
f the court of exchequer, 1 e oath, to 9 be „ 
8 adminiſtred by one of the barons; —_— 
ö 1 
- 1 You ſhall ſwear, that theſe nth, now Ty you de- 
-  & livered, are truly and carefully made up and examined, 
3 * and chat all fines, iſſues, amerciaments, recognizances, 
K an forfeitures, which were ſet, loſt, impoſed, or for- | 
- “ feited, and in right and due courſe of law ought to be | 
 - « eſtreated in the court of exchequer, are, to the beſt of 


your knowledge and underſtanding, therein contained; 
c and that in the ſame eſtreats are alſo contained and Tg 
85 . FN * all fuch R as have been paid ints the rw 
| GP om 


Rr EEE 


„„ Cavin.” 


cc from which the faid eſtreats are made, bott any 
cc vilful or fraudulent diſcharge, omiſfion, ofiſnomer, or 
46 defect whatſoever.“ 4& d. 1. 5 


Penalty of con- 10. And if he {hall ſpare, ike off, diſcharg e. or con- 
cealing fines. ceal any ſuch fine or forfeiture, Une it be 55 rule of 
court, he ſhall forfeit treble value, half to the king, and 
half to him that ſhall ſue; and ſhall alſo forfeit his office, 
and be incapable to be. employed in any office where the 
revenue is concerned. 22:& 23 C. 2. c. 22. 2 
11. The clerk of the peace is not bound to enter "FI 
2 mament, or the like, at the ſuit of any, without having the 
| fee due for the ſame; but if the court order any thing 
without ſuit of another, to wit, ex officto, there he ought 
to enter the ſame without. having any fee for the cnitring 
thereof. Crom, 159, 
Alſo ſo Mr. Crompton ſays, he ſhall have for every recog- 
nizance of the peace taken in court 28. and for every re- 
leaſe of the peace there 28. and for proceſs awarded 
againſt any to find ſurety of the peace 28. Crom. 160. 
And by 10 C 11 . c. 23. he ſhall have only 2 8. for 
drawing an indictment of felony; and if it is defective he 
hall draw a new one MH x on pain of 51, with full coſts 
b £4995 4,00 that ſhall ſue, [+78 
His fees alſo in divers other cafes are ſpecially limited 
| by act of parliament; and it ſeemeth to be one of the de- 
1 Aaderata in the juſtices law, that the clerk of the peace his 
3 fees are not aſcertained i in all inſtances, even as thoſe of 
the other clerks to juſtices of the peace by the ſtatute of . 
the 26 G. 2. c. 14. And withal it might be requiſite to 
inſert in the table to be agreed on for that purpoſe, by 
whom the ſame ſhall. be NY in the ſeveral inſtances re- 
ſpeRively, and what ſhall, be the courſe of recoyering the 
ſame on nonpayment. 
May be dicse 12. If any clerk. of the peace ſhall miſdemean bimſelf 
> midtha- in the execution of his office, and thereupon a complaint 
7 and charge in writing of ſuch miſdemeanof ſhall- be exhi- 
bited againſt him, to the juſtices in ſeſſions, the ſaid juſ- 
tices may, on examination and due proof thereof openly 
in the faid ſeſſions, ſuſpend or diſcharge him from the ſaid 
office; and in ſuch caſe, the cu/?cs retularum ſhall appoint 
another able and ſufficient perſon, reſiding in the ſaid ' 
county or diviſion, to be clerk of the peace, Andin caſe 
of refuſal or negle& to make ſuch appointment, before 
the next general quarter ſeſfions, the Juſtices in ſeſſions 
may appoint one. 1 V. c. 21. / 6. 
a His duty in other matters is interſperſed where it falls 
in amongſt the other titles ＋ this bock. 


5 ö | | Appointment 


— 


ws 3 


Sn. MH 


gentleman, an able and ſufficient perſon, inſtructed and learned 


and honeſtly demean himſelf in his ſaid” office." In witneſs 
the — day of 


"WY TY” po&@ TY nam wy © 


Appointment of a clerk of ehe peace; on the 37 H. 
| c, mand DM c. an 


FO Oraſmuch as the office of derk of the peace for the county 

oof now void, by the death f gentle- . 
man, late clerk of the peace fon the ſaid couniy; Know all mn 

by theſe preſents, that cuſtos rotulorum of the county 

aforeſaid, do hereby nominate, eleft, appoint and aſſign C. P. 


in the laws of England, and reſiding in the ſaid county, to be 
cler of the peace for the ſaid county; ta hold, execute, and 
enjoy the office of clexk of the peace for the county aforeſaid Ly © 
him/olf or his ſufficient deputy 3 and to take and receive the fees, 
profits. and perguiſites thereof, ſo long as he ſhall toell, juſtly, 


wher 60 I the ſaid — haue hereunto ſet im hand and ſeal, | 
in the — year ——o 


v 


* 


\ 3. 
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8 Clipping money. See Coin. 
Clockmaking. See Serbants. 1 
Cloth and Clothiers. See Woollen Panufat⸗ 
Coaches and chairs. See Exciſe and Macknen 
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u * the 10 G. 2. iy 32. If any perſon. ſhall wilfully Settiag on fre: 
D and maliciouly ſet on fire apy mine, pit, or delpm a: 
of coal or cannel coal; he ſhall be guilty. of telony,with- © 


- 


out H ᷑]ĩxĩi“r?L! add HE ae res 
2. And by 13 G. 2. c. 21, If any perſon ſhall divert or Prowniag. 
convey any water into any coal work, with deſign to de- 
ltroy or damage the ſame; he ſhall pay to the party grie- 
ved treble damages with coſts. 4} 5 inet virgo" 
3+, There are many regulations by ſeveral ſtatutes, con- weaore, price 3 
cerning the weights, meaſures, and prices of coals,- eſpe- and duty on ; 


£ £3 * 12 Ty 3 2 


— 


cially in and about Landon, and allo concerning the duties l. 
thereupon, which not being of genecal concern, I hall 


but juſt mention the ſtatutes, referring thereunto thoſe | 
who ate more particularly concerned, 1 & g 
| Statutes i 


1 


3 concerning the N and prices of Sk 
and regulating the coal trade in „ are, * 


a 
F 1110 
r Sf... . 
. I 
6 7 V. c. 10. 17. 2. c. 35. 
9 Ani. c. 8. * IT 2. c. 35. 
12 An. fi. 2. Co 27. 8 I. 5 438 's 2. c. 26. „ 
Statutes concerning the duties on coals . : e 
„ 18. 1 9 Au. c. 23. 90% 
. Nn 6 12 An. Ne 2.6.9.» 
9 10 V. c. 13. 1 C. fl. Warn 
0 nn i. G. . 
8 71 C. 1 8 15 ä . 3 22 G. _ hs 
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Coffee. See Extile, 
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For matters common to this with other: rreaſors 
6 ſee title Treaſon, * 
Q May =} r >. 


i. COIN, in French), Agwfteeh 8 comer; und from! 


thence hath its name (according to Lord Cote) be- 
cauſe in ancient time money was ſquare with e as 
it is in ſome countries at this day. 1 HH. 207. 
Others derive this word, w ich in the o Frmeb is | 
written coign; as alſo the Italian cunio, and the Spaniſſi 
cuno, from the Greek word xows, communis j becauſe mo- 
| 15 the common mean or inſtrument of traffck. a 


ut theſe derivations are too artificial. The word doth 
properly ſignify a wedge, as the Latin cues; and hath 4 


verb onging to it in the ſeveral languages 2 und is tranſ- 


lated to lawful money; either from the form of 4 
ingot, or lingot (/nguetta) in which bullion was traſpotted 
from all antiquity ; or elſe from the Inſtrumeny * 


or chiſſel, with which in trale, W re ocea- 
Ts 9 


Gonally cut to the highs 1 as they are at this 
day in the Eaſt Indies, with ſheers. | 

2. The legitimation of money, and the giving it its Value of coins 
denominated valye, is one ſpecial part of. the king's pre- | 
rogative. 1 H. H. 1 88. 


3. And the . may by his proclamation legitimate Legitimating | 


foreign coin, and make it current money of this kingdom, in coin. 
7 to the value impoſed by ſuch proclamation, | 

I 192. | 

And 4 FA both Engiih money, coined by. the king's 

authority, and foreign coin made current by 1 

iy yo" the denomination of lawful money of Snginud. 

1 Inft. 207. 
4. But only gold or filyer coin, and not braſs or copper, a coin. 
are within this denomination. 1 Haw. 42. 

And no perſpn can be inforced to take in payment any 

money but of lawful metal, that is of ſilyer " Id. 

2 Inſt. 577» Except for ſums under fixpence. 1 a * 

I 

= By the ſtatute of 25 Ed. 3. fl. f. c. 2. it is made Counterfeiting 
treaſon to counterfeit the coin of this realm: That is to min, of this 
= whether the perſon utter it or not. 3 Ju. 16. 1 

aW., 42. 

6. And if any perſon ſhall falſely forge and counterfeit Counterfeiting 
any ſuch kind of coin af gold or ſilver, as is not the ſoreiga currgnt 
proper coin of this realm, and ſhall be current therein by _ 
the king's conſent ; he, hit Ne procurers, aiders, 
in Mm mall be guilty of high treaſc n. 1 Har. 

2. C. | 


7. By = 5 Bl, c. 11. chwiag⸗ waſhing, rounding, 8 


or filing, for Iucre or gain, any the proper coin of this 
realm, or the dominions thereof, or of any other realm 
current within this realm by proclamation, ſhall be ad- 
judged treaſon in the offenders, their counſellors, con- 
n and aiders. 

8. And by the 18.8), 6. 1. If any perſon ſhall, for lucre Impairing, 
or gain, by any art, Ways, or means, Impair, diminiſh, dimiaiſbings,; 
falſify, ſcale, or lighten the proper coin of chis realm, or Fying. 
any the dominions thereof, or the coin of this realm al- 
lowed to be current (at the time of the offence committed) | 
by the king's-proclamation z he, his counſellors, conſent- \, 
ers, and aiders ſhall be guilty of treaſon. 

9. And if any 3 (not employed in che mint) U Edgings 
"a on the edges any the current coin of this kingdom; 
or, if any perſon whatſoever ſhall mark on the edges any 
of the diminiſhed coin of this kingdom, or any counterfeit 
co n reſembling 9 9 with letters or 

VOle I. 0 | 


7 
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338 = Coin. 
: grainings, or other marks or figures like unto thoſe on the 
edges of money coined in the mint; he, his counſellors, 


procurers, aiders, and abettors ſhall be guilty of high trea. 


ſon, 8& 9g V. c. 26. ſ. 3. Proſecution to be in fix 

months; 1 fn. ft. 1. . 9... PRE WEL TT: 
Colouring. | + + 10. Alſo, if any perſon ſhall colour, gild, or caſe over 
" = -* with gold or filver, or with. any watfh or materials pro. 
ducing the colour of gold or filver, any coin reſembling 
any the current coin of this kingdom, or any round 
blanks of baſe metal, or of coarſe gold or coarſe filver, 

of a fit ſize and figure to be coined into counterfeit milled 
money, reſembling any the gold or filver coin of this 
kingdom; or if any perſon ſhall gild over any filver blanks 
of a fit ſe and figure to be coined into pieces reſembling 
the current gold coin of this kingdom; he, his counſel- 
lors, procurers, aiders, and abettors ſhall be guilty of 
high treaſon. 8B& g I. c. 26. ſ. 4. Proſecution to be 

in three months, /. 9. „ „ WED 


And by the 15 & 16 G. 2. c. 28. If any perſon ſhall 


— 5 


waſh, gild, or colour any lawful or counterfeit ſilver coin 


called a ſhilling or ſixpence, or add to or alter the impreſ- 

ſion, or any part thereof, on either ſide, with intent to 

make ſuch {ſhilling or ſixpence reſemble a guinea or half 

guinea: or ſhall any way alter or colour halfpennies or 

farthings; with intent to make them reſemble a ſhilling or 

ſixpence; he, his counſellors, aiders, and abettors ſhall 

be guilty of high treaſon. - Proſecution to be in ſix months. 

Counterfeiting © 11. Lord Hale, ſpeaking of copper halfpence and far- 

halfpence and things, makes it a quæry, whether the counterfeiting of 

farthings, 

| inclines to the negative. 1 H. H. 195, 211, 212 

And with this agrees the ſenſe gf the legiſlature, in the 

ſtatute of 15 C16 C. 24. 28. which reciting that whereas 

the counterfeiting of the copper coin of this kingdom is 

only a miſdemeanor; and the puniſhment often very ſmall, 

therefore enacteth; that if any perſon ſhall coin or coun- 

terfeit braſs or copper halfpence or farthings; he, his 

counſellors, aiders, and abettors, ſhall' ſuffer two years 

impriſonment, and find ſureties for their good behaviour 

for de eam moe. s „„ 

Counterfeiting 12. If any perſon thall falſely forge or counterfeit any 

coin not current. ſuch kind of coin of gold or ſilver, as is not the proper 

coin of this realm, nor permitted to be current within this 

realm; he, his procurers, aiders, and abettors ſhall be 

guilty of miſprifion of high treaſon. 14 Hl. c. 3. 

Bringing in falſe 13. If any peffon ſhall bring falſe money into the realm 

. counterfeit to the money of England, er Fa 
| | 4 1 . ien 


- k FI 
8 * 3 * 3 nnr: 1 * 


* 


id 


them be not treaſon within the ſtatute of 25 Ed. 3. but 


25 Ed. 3. fl. 5 %. 


Coin, 
be falſe, to merchandiſe or make payment, in deceit of the 
king and his people ; he 
Alſo, if any perſon ſhall bring from the parts beyond 
the ſea, any forged and counterfeit money like to the gold 
or {ilver coin of foreign realms, current in payment with- 
in this realm by the king's ſufferance and conſent, know- 
ing the ſame to be falſe and counterfeit, to the intent to 


utter or make payment of the ſame within this realm, by 
merchandizing or otherwiſe; he, his counſellors, procu- 


1G TP MMNITLE SS 
Note; This muſt be brought from à fereign nation, 
and not from Ireland, or other place ſubject to the crown 
of England; becauſe the counterfeiting there, is puniſh- 
able by the laws of our king, 'as much as in England: 


rers, aiders, and abettors ſhall'be guilty of high treaſon. 


1 Haw. $5. * = | I 
Sir Michael Foſter obſerving upon theſe offences (and 


of the offence abovementioned, of counterfeiting foreign 


current coin) ſays, proſecutions for importing money 


counterfeit to the ſimilitude of Engliſh coin have been 
very rare ; and for the offences of counterfeitirig foreign 
coin legitimated-by proclamation, and of importing fuch 
coin, there can be none, as things ſtand at preſent, till 
the crown ſhall be adviſed to legitimate ſome ſpecies of 
foreign coin. I know of none (ſays he) now current 
among us that is legitimated, and moſt probably none 


will. For if the offences of counterfeiting and diminiſn- 


ing foreign coin, and of importing ſuch counterfeit and 
diminiſhed coin, which are great evils and daily growing, 
were made more penal than they are at preſent, he ſays 
he knows of no good end that could be anſwered by le- 
gitimating any ſpecies of it; on the other hand, there 


ſeem to be great inconveniencies that would attend it. 


Pot. a, | 
liody of any perſon (other than the officers of the mint), 
it ſhall be ſeized for the king's uſe; and every perſon in 


whoſe cuftody ſuch preſs ſhall be found, ſha!l forfeit” 


500 1, half to the king, and half to the informer." 7 & 
. e. 19. n . „ . 8 n has ; 8 F 
And by BY 9 . c. 26. No perſon, unleſs employed” 
in the mint, ſhall knowingly make or mend, or begin or 
proceed to make or mend, or aſſiſt in the making or mend 
ing of any puncheon, counter - puncheon, matrix, ſtamp,” 


dye, pattern or mould, of ſteel, iron, ſilvet, or other me- 


tal, or of ſpaud, or fine founders earth, or ſand, or of 


any other materials Whatſoever, in or upon Which there 


Z 2 Tis ſhall 


ſhall be guilty of high treaſon | 


14. If any preſs for coinage, ſhall be found in the eu- Celniog preſs 


and twulss 
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ſhall. be, or be made or impreſſed, or which will make 


or impreſs the figure, ſtamp, or reſemblance of both or 


either of the ſides or flats of any gold or filver coin, cur. 


rent within this Kingdom; nor ſhall kngwingly make or 
mend, or begin or proceed to make or mend, or aſſiſt 
in the making or mending of any edger or edging tool, 
inſtrument, or engine, not of common. uſe in any trade, 
but coutrived for making of money round the edges with 
letters, grainings, or other marks or figures reſembling 
thoſe on the edges of money coingd in the mint; nor any 
preſs for coinage; nor. any cutting engine for cutting 
round blanks by force of a ſcrew, out of flatted bars of 

ld, filver, or other metal; nor ſhall knowiggly buy ot 
Eu, hide or conceal, or without lawful authority or ſuffi. 


_ cient excuſe ſor that purpoſe, knowingly have in his houſe, 


cuſtody, or poſſeſſion, any ſuch puncheon, .counter-pun- 


cheon, matrix, ſtamp, dye, edger, cutting engine, or other 


tool or inſtrument before mentioned; on pain that ſuch 


perſon, bis counſellors, procurers, aiders, and abettors, 


mall be guilty of high treaſon, . 1. Proſecution to be in 


ee months. /. 9. But by the 1 An. ft. 1. e. 9. .. 2. 
he proſecutian for offences by making or mending, or 
heginning or proceeding to make or — any coining tool 
or inſtrument in the aboveſaid act prohibited, or by mark- 
ing of money round the edges with letters or grainings, 


may be commenced at any time within ſix months. 


And if any perſon ſhall, without lawful authority, know- 


ingly convey, or aſſiſt in conveying out of the mint, any 


nuncheon, counter-puncheon, matrix, dye, ſtamp,.cdger, 
preſs or other tool, engine, or inſtrument uſed for or about 
the coining of monies there, or any uſeful part of ſuch too! 
or inſtrument; he, his counſellors, pracurers, aiders, or, 
abettors, ſhall be guilty of bigh treaſon. 8 & 9 M. c. 26. 
2. Proſecution to be in me months, „ 0. 
And if any puncheon, dye, ſtamp, edger, cutting en- 
gine, preſs, flaſk, or other tool, inſtrument, or engine, 
uſed or deſigned for coining or counterfeiting gold or ſilver 
monies, or any part of ſuch tool or engine, ſhall be hid 


or concealed in any place, or found in the houſe, cuſtody, 


or poſleflion of any perſon not implayed in the mint, nor 


having the ſame by ſome lawful authority; any perſon 


whatſoever diſcovering the fame, may and ſhall ſeize the 
ſame, and carry them forthwith to ſome 70 of the 
peace to be by him ſecured, to be produced in evidence, 


againſt. any perſon who ſhall be proſecuted, for any ſuch 


ence. And afier they have been produced in evidence, 
they ſhall forthwith by order of the court (ar hy order 
6 


—— 


, | n 8 3 eee e E | 1 5 
deen na trial) be totally defaced and deſtroyed. 8 9 
. , e ror. 


— 


15. For the better prevenititig the clipping, diminiſhing, Seng of 
or impairing the current coin, if any perſon ſhall buy or clippiogs.. 


fell, and knowingly have in his cuftody or poſſeſſion, any 
clippings or filmgs of the current coin of this kingdom; 
he ſhall forfeit the ſame, and alſo 500 I. half to the king, 
and half to the informer ; and ſhall be branded in the right 
cheek with the letter R; and be impriſoned till the pay- 
ment of the 500 f. '6& 7 . c. 17. . 4. e 


* 


16. And'if any fhafl caſt ingots or bars of filver, in Bullion, 


imitation of Spaniſh bars or ingots, or ſtamp them in like- _ 
neſs of the Fpaniſb ftamp, he ſhall forfeit the ſame, and 
3 . to the king, and half to the informer. 

: Nia if an) lobe not being a trading goldſmith or 
refiner” of fer, halt buy or ſell any bullion or molten 
e r 

And he Warden of the company of goldſmiths, with 
two of the court of afiſtants within the bills, and two ju- 
ſtices ele Where, may enter into the houſe, room, or 
workſhop of any perfon ſuſpected, and with the help of 4 
conſtable may break open any door, box, trunk, cheſt, 
cupboard, or cabinet, to ſearch for bullion ſuſpected to be 
conceaſed ; and if found, they all ſeize the fame,” and 
the perſon in whoſe poſſeſſion it ſhall be found: And the 
ſaid wardens, aſſiſtants, and conſtables, within the bills, 
ſhall Carry him before the next juſtice ; which juſtice, and 
the ſaid two juſtices elſewhere, may examine him; and 
if he ſhall not prove'by the oath of himſelf, or of a cre- 
dible witneſs, that it is lawful ſilver, and was not current 
coin, nor clippings thereof, he ſhall be committed ; and 
if on his trial he ſhall not prove the ſame by one witneſs, 
he ſhall be impriſoned ſix months. . 88. 

And no perſon ſhall ſhip any molten filver or bullion, 
without certificate from the court of the lord mayor and al- 
dermen of London, and oath made before them by the owner 
and two witneſſes, that it is foreign bullion, and that no 
part of it was the coin of this realm, or clippings thereof; 
nor plate'wfought within this kingdom; on pain that the 
ſame ſhall be forfeited, half to the king, and half to' the 
officer or other perſon who ſhall ſeize the ſame. And the 
owner ſhall forfeit double the value thereof, half to the 
king, and half (with cofts) to him that ſhall ſue. And 
the captain or maſter of a ſhip (if it belong to a ſubjea} 
permitting the ſame, ſhall forfeit 2801. to him ha ſhal 
ſue; and if it is a king's ſhip, he ſhall moreover: _ 


— 
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Blanched copper 
and other baie 


metal, 


Paying coin 
under value, 


Uttering falſe 
money. 


his n And if any. 9 of the cuſtoms hall 


grant a cocquet for exporting the ſame, before ſuch cer. 
ißjcate and entry thereof made; he ſhall forfeit 2001. and 


his office. And in caſe of ſeizure of ſuch bullion, or ac- 
tion brought for the forſeitures, the proof ſhall lie upon 
the owner; and for want of proof it ſhall be forfeited, 


ee. 19, / 6, 7, 8, . 


And if any bullion is entered to be exported, other than 
in the name of the true owner or importer; the exporter 
ſhall forfeit the ſame, or the value thereof; half to the 
king, and half to him who ſhall. ſeize. or diſcover the ſame, 
6.9 7 M. c. 17. f. 14. 

17. And whereas ſeveral mixtures of metals have been | 
invented i in. imitation. of gold and ſilver, and blanched cop- 
per is principally made uſe of in imitation of ſilver, and 
ſeldom, if ever, for any honeſt or good purpoſe, it is en- 
acted, that if any perſon ſhall blanch copper for ſale, or 
mix blanched copper with ſilver, or knowingly buy or ſell 


or offer to ſale blanched copper alone, or mixed with filver; 


or ſhall knowingly and fraudulently; buy or ſell or offer to 


ſale any malleable compolition or mixture of metals or mi- 


nerals, which ſhall be heavier than ſilver, and look, and 


touch, and wear like ſtandard gold, but be maniſeſtly worſe 
than ſtandard; he ſhall be guilty of felony, and ſhall ſuffer 
death as in caſe. of felony. Proſecution. to be in three 
months. 8 & 9 . c. a0, /. 6, 9. 

18. If any perſon ſhall take, receive, pay, or put off 
any counterfeit milled money, or any milled money what- 
| ſoever unlawfully diminiſhed, and not cut in pieces, at or 
for a lower rate or value than the ſame by its denomina- 
tion doth or ſhall im port, or was coined or counterfeited 
for; he ſhall be 2 of felony, and ſuffer death as in 
caſe of felony. to be in three money. 8& 
9 M. c. 26. [. b, 9. 

19. If one perſon counterfeits, and by agreement before 
the counterfeiting, another perſon is to take off and vent 
the counterfeit money, ſuch other is an aider and abettor, 
and conſequently a principal traytor e in high treaſon 
there are no acceſſaries.) 1 H. H. 2 
If one perſon counterfeit, and ee (knowing that he 
did ſo) puts it off, but without any ſuch previous agree- 
ment; ſuch geber perion ſeems to be all one with a recei- 
ver of him, becauſe he maintains him. 1 H. H. 214. 
If one perſon counter ſeits, and another perſon know that 
e did ſo, and doth neither receive, maintain, or abet him, 
ut conceals bis kno EG this is miſpriſion of treaſon. 
? H. H. = 1 5 
Put, 


, 3 
Coin. 
8 = 5þ+ ' 


But, formerly, where it did appear, that che -utterer 


of counterfeit money knew who counterfeited it, but barely, 


uttered it for his own benefit, altho he knew it was coun» 
terfeit, yet it was only a cheat and miſdemeanor, puniſh- 


343. 


able by fine and impriſonment (contrary to the opinion in 


Stanford and Dalton); but now by the ftatute of 15 G. 2. 
c. 28. it is enacted, that whereas the uttering falſe money 
is a crime frequently committed all over the kingdom, and 


the offenders are not deterred, becauſe it is only a miſde- 


meanor, and the puniſhment generally ſmall, tho' there is 
reaſon to believe that the utterers are often the coiners, or 
in confederacy with them; therefore, if any perſon ſhall 
tender in payment any counterfeit coin, knowing it to be 
ſo, he ſhall for the firſt offence ſuffer fix months impriſon- 


ment, and find ſureties for his good behaviour for ſix months 


longet; for the ſecond offence, ſhall ſuffer two years im- 
priſonment, and find ſureties for two years more; and for 


the third offence, ſhall be guilty of felony without benefit 


of clergy. /. 2. 3 | 13 

And if any perſon ſhall tender in payment any counter- 
feit money (knowing it to be ſo), and ſhall either the ſame 
day, or within ten days after, knowingly tender other falſe 
money in payment, or at the time of ſuch tendering have 
more in his cuſtody; he ſhall for the firſt offence ſuffer a 
year's impriſonment, and find ſureties for his good beha- 
viour for two years more; and for the ſecond offence, 
ſhall be guilty. of felony without benefit of clergy. / 3. 


Perſons guilty of the ſaid crimes ſhall be tried and con- 


victed in ſuch manner as is uſed againſt offenders for coun- 


terfeiting the coin: and the clerk of aſſize, or clerk of 


the peace, where the firſt conviction was had, ſhall certi- 
fy the ſame by a tranſcript in few words, containing the 
tenor of ſuch conviction (for which he ſhall have 28. 6 d.); 
and ſuch certificate being produced in court, ſhall be ſuffi- 
cient proof of the former conviction. Proſecution to be 
in ſix months. /. 5 | | 


. 


Note; By this it ſhould ſeem, that the juſtices of the 


peace in ſeſſions have power to try ſuch offenders; other- 


wiſe this direction io the clerk of the peace to certify the 
conviction is impertinent; for he is not the proper perſon 


to certify what is done in another court, where he is not 
neceſſarily ſuppoſed to be preſent :. albeit no power is given 
to the ſeſſions by any expreſs words in this ſtatute to hear 
and determine ſuch offences | 4 
20. If falſe or clipt money be found in a man's hands 
if he be ſuſpicious, he may be arreſted till he COILS 
his warrant, 3 7,18. Hale's Pl. 21. 1 Haw. 4% 
| 3 ke 21, Any 


* 


Having falſe mo- 
ney in | 


i 
3 » 


Falſe money 2T. Any perſon to whom any ſilver money mall be ten- 
what to be done dred, any piece whereof ſhall be diminiſhed, otherwiſe 
* chan by reaſonable wearing, or that by the ſtamp, im- 
preſſion, colour, or weight thereof, he ſhall ſuſpect to be 
counterfeit, may cut, break, or deface ſuch piece : and if 
any piece ſo cut, broken, or defaced ſhall appear to be 
counterfeit, the. perſon tendring the ſame ſhall bear the 
loſs thereof; but if the ſame ſhall be of due weight, and 
appear to be lawful money, the perſon that cut, broke, 
or defaced the ſame, ſhall receive the ſame at the rate it 
was coined for. And if any queſtion ariſe, whether the 
piece ſo cut be counterfeit, it ſhall be determined by the 
next juſtice of the peace, or chief magiſtrate in a corpo- 
ration. 9 10 V c. 21. % 1. | Ty 
And if any counterfeit or unlawfully diminiſhed mone) 
ſhall be produced in any court of juſtice, either in evi- 
_ dence or otherwiſe, the judge ſhall cauſe it to be cut in 
pieces in open court, or in the preſence of a juſtice of the 
peace, and then to be delivered to or for the perſon to 
„ e ooh. 
Bail; 22. By the 3 Ed. 1. c. 15. Perſons taken for falſe mo- 
àRnnaey are not bailable by juſtices of the peace. 
But they muſt take the examinations and informations, 
and bind over the witneſſes to the proper court, and com- 
| mit the perſons accuſed. 1 H. H. 392. 
Evidence. 23. Ir is not neceſſary there ſhould be two witneſſes in 
| caſes of counterfeiting the coin, as it is in other high 
treaſons; but perſons may be convicted according to the 
courſe of the common law, by one witneſs only. 1 H. 
: 4, 21% 2238; : „„ 
3 24. The judgment for hiah treaſon, relating to the 
| tb coin, is, to be drawn to the place of execution, and there 
| hanged by the neck till he be dead. 2 Haw. 444. 
But it is generally provided by the ſeveral ſtatutes, that 
| this ſhall work no corruption of blood, nor Joſs of dower. 
Excepted out of 25. The aboveſaid offences relating to the coin, are 
| the general excepted out of the general pardon, of the 20 G. 2. c. 
4 en 2. | 
Reward for 26. Every perſon who ſhall apprehend any perſon who 
convicting an hath counterfeited any of the current [gold or ſilver] coin 
offender, of this realm; or that for lucre or gain hath clipped, 
| waſhed, filed, or _ way diminiſhed the fame ; or hath 
altered ſhillings and fixpences to make them reſemble gui- 
neas and. half guineas, or halfpennies and farthings to 
make them look like ſhillings and ſixpences; or ſhall bring 
or cauſe to be brought into this kingdom, any clipt, falſe, 
or counterfeit coin; and proſecute ſuch perſon to convic- 
9 | 9 tion: 


4 \ 


Coin. | 345 
tion: every ſuch perſon ſhall have a reward of gol. In | © 
order to which, the judge ſhall give him under his hand, 

a certificate certifying the Eonvittion, and the county in 

which it was made, and that the offender was taken and 

proſecuted by fiich perſon ; and if any diſpute ſhall ariſe 

between: ſeveral perſons apprehending and proſecuting, the 

judge ſhall in the certificate appoint the reward to be paid 

amongſt them, in ſuch proportion as he ſhall think rea- 

ſonable. The ſaid certificate to be tendred to the ſheriff, 

who ſhall thereupon pay the fame without fee, within 

one month after ſuch tender and demand, on pain of for- 

fm to the party double the ſum, with treble coſts. - 
The theriff to be repaid out of the treaſury. 6& 7 N. 8 
c. 17. J. 9, 10, 11. 15 C16 8. 2. c. 28. . 7. „ 
In like manner a reward of 101. ſhall be paid, for ap= 
prehending and conviRing a counterfeiter of the copper 


bi Gros 
"© 


_@- cy FT w Ih. nnd. NN. EE vis te” hs 


n money. 15 16 6. 2. c. 28. / 7. | 5 
= 27. If any perſon being out of prifon, ſhall be guilty Pardon to 
'0 of clipping, coining, counterfeiting, waſhing, fili 998 2 
- otherwiſe diminiſhing the [gold or filver] coin of this 
= realm, and afterwards diſcover two or more perſons who 
have committed any of the faid crimes, ſo as two or more 
S, be convicted; he thall have the king's pardon, and if he 
a- is an apprentice, he ſhall be made a freeman. 697 NV. 
ec. 19. þ, 1h 
in Is this clauſe at large in the ſtatute, is an inſtance of 
rh that multiplicity of words, 'which is ſometimes ridiculed 
he in our laws; where it is ſaid, two or more perſon or perſons, | | 
1. and again, two or more of the perſon or perſons. | | 
: Further ; If any perſon being out of priſon, ſhall be N 3 
he guilty of altering ſixpences or ſhillings, to make them | | 
re look like half guineas or guineas ; or altering farthings 
or halfpennies, to make them look like ſixpences or ſhil- 
at lings; or of counterfeiting braſs or copper halfpennies or 
er. farthings; or of uttering falſe money, ——and afterwards 
re diſcover two or more perſons who have committed any of 
fo the ſaid crimes, ſo as two be convicted ; he ſhall have the 
king's pardon. 15 & 16G. 2. c. 28. / 8. | 3 
ho 28. [rhe commiſſioners of the treaſury may iſſue a ſum Charges of 
In not exceeding 6001. yearly, for the charges and expences Proſecutinz. 
2d, of the officers and others employed in the proſecution of 
th offences in counterfeiting, diminiſhing, or otherwiſe con- 
ule cerning the current coin of this realm. 7 Au. c. 24. / 4. 
to 15 & 16 G. 2, x. 28. / 10. 5 
ng | 2 15 | | 
e, 3 f | 2H | 
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Without 
Warrant. 


Commitment, 
when. 


Who way be 
committed. 


Perſons not 


bailable, or not 
finding bail, 


' Perſons guilty 
of confempt. 


Perſons charged 
with felony. 


* Mi 
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Commitment. 


\ Neienty or were more felons committed to haol 
without mittimus in writing, than were with it: 

ſuch were all the commitments by conſtables, watchmen, 
and private perſons arreſting for felony, and bringing to 


the common gaol, long before there were any juſtices of 


the peace; and yet mittimus's are not of ſo ancient date 


even as they. 1 H. H. 610. 


But now, ſince the habeas corpus act, a commitment in 
writing ſcems more neceſlary than it was in former times; 
otherwiſe the priſoner may be admitted to bail upon that 


act, whatſoever his offence may have been, 


When a ſtarute appoints impriſonment, but limits na 
time when, it is to be üs that he ſhall. be impri- 
ſoned preſently. Dalt. c. 110. If; 


Concerning which 1 will ſet forth, 


5 1. Who may be committed. m9 þ "YL 
; . To what Place. ; | 
TIT. The form of the commitment. 


VV. Charges of the commitment. 


V. That the gaoler ſhall receive the priſoner, 
VI. Shall certify the commitment, 


VII. Commitment diſcharged. 


I. Who may te RT 7 


1. There is no doubt but that perſons apprehended for 
offences which are not bailable, and alſo all perſons who 
neglect to offer bail for offences which are bailable, muſt 
be committed. 2 Law. 116. | 

2. And it is ſaid, that whereſoever a juſtice is im- 
powered by any ſtatute to bind a perſon over, or to caufe 


him to do a certain thing, and ſuch perſon being in his 
preſence ſhall refuſe to be bound, or to do ſuch thing, 


the juſtice may commit him to the. 01, to remain there 
till he ſhall comply. 2 Haw. 116. 

If a priſoner be brought before a juſtice, ere 
charged with felony upon oath, the + ju cannot di 
cbarge him, but mult bail or commit him. 2 H. H. 
. | 


4. But 


__- Commitment, : „ 
4. But if he be charged with ſuſpicion only of felony, Per ons chargel F 
yet if there be no felony at all proved to be committed, on ſuſpicion, | 
or if the fact charged as a felony be in truth no felony in 
int of law, the juſtice may diſcharge him; as if a 
man be charged with felony for ſtealing a parcel of the 
freehold, or for carrying away what was delivered to him, 
and ſuch like, for which / tho' there may be cauſe to bind 
him over as for a treſpaſs, the juſtice may diſcharge him 
as to felony, becauſe it is not felony. But if a man be 
killed by another, tho' it be by miſadventure, or ſelf de- 
fence (which is not Proper felony), or in making an aſ- 
ſault upon a miniſter of juſtice in execution of his office 
(which is not at all felony), yet the juſtice ought not to 
diſcharge him, for he muſt undergo his trial for it; and 
therefore he muſt be committed, or at leaſt bailed. 2 H. 


* 


5. But commitment by the juſtices of the peace almoſt Perſons not Pay- 
in All caſes (except for he 47k good benz e felony, * 
or higher offences) is but to retain the party till he hath N 
made fine to the king; and therefore if he offer to pay it, 
or find ſureties by recognizance to pay it, he ought not 

to be committed, but to be deliyered preſently. Dal. * 
170, | | NN. 


i II. To what Place. : 1 881 . 


5 By the 5 H. 4. c. 10. All felons ſhall be committed To the gaol. 
to the common gaol, and not elſe where. | 
2. But by the 6G, c. 19. Vagrants and other crimi- Houſe of #2 
nals, offenders, and perſons charged with ſmall offences, reckioss | 
may for ſuch offences, or for want of ſureties, be com- | 
' mitted either to the common gaol, or houſe of correction, 
as the juſtices in their judgment ſhall think proper. 


for 3- And they may commit other offenders to the ſtocks, Stocks. 

9 0 or other cuſtody, by particular ſtatutes. 1 „ 

3 4. Generally, if a man commit felony in one county, Diſferent county. 
wy” and be arreſted for the ſame in another county, he ſhall 
= be committed to gaol in that county where he is taken. 

"4A Dalt. c. 170. | 15 e 

5 Vet if he eſcapes, and is taken on freſh ſuit, in another 

ing, county, he may be carried back to the county where he 

here was firſt taken. Dalt. c. 170. 3 CO a 

. Alſo by the 24 C. 2. c. 55. If a perſon is apprehended, 

eſs! vpon a warrant indorſed, in another county, for an of- 

i. fence not bailable, or if he ſhall not there find bail, he 

H. ſhall be carried back into the firſt county, and be com- 

| | +" 1; CGG | * 3 mitted 


But W ©: ED 


348 Commitment, 
nm mitted (or if bailable, bailed) by the juſtices in fuch frg 


juſtice to the mittimus, is ſufficient warrant to the Holes, 
72 one. by 


3 The | a l h Ie | Jar 
mane, committed, if known; if not known, then it may be fuf- 


ed colour of his hair, and the like, and to add that 
-refuſeth to tell his name. 1 H. H. 5 /ũ . 
3. It is fafe, but not neceſſaty, to ſet forth, that the 


Oath; 
Ctuſe. 4. It ought to contain the cauſe, as for treaſon, or fe- | 
” 


at all, if the priſoner eſcape it is no offence at all ; where- 
as if the mittimus contained the cauſe, the eſcape were trea- 
ſon or felony, tho he were not guilty of the offence; and 
therefore for the king's benefit, and that the priſoner may 
be.the more ſafely kept, the mittimus ought, to contain 
the cauſe. 2 /vff, 52. 0 ee ee 
And hereupon it appeareth, that a warrant or mittimus 
to anſwer to ſuch things as ſhall be objected againſt him, 
is utterly againſt law. 2 /n/t. 591. E 
Alſo, it ought to contain the certainty of the cauſe; 
and therefore if it be for felony, it ought not to be ge- 
nerally for felony, but it muſt contain the ſpecial nature 
of the felony, briefly, as for felony for the death of ſuch an 
ene, or for burglary in breaking the houſe of tet an one; and 
the reaſon is, becauſe it may appear to the judges of the 
king's bench, upon an habeas corpus, whether it be felony 
or not. 2 H. H. 122. ä „„ 
But the want hereof ſeems not to make the commit- 
ment abſolutely void, ſo as to ſubject the gaoler to a falſe 
„ impriſomment; but it lies in averment to excuſe the 
qler or officer, that the matter was, for felony. 1 H. 
„ It 


4+ 
__ 4 - 
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' Commitment. | 


5. Ie mut have an apt coneluſion; 28 if it is fap felp- ae. : 

ny, to detain him till be be thence 3 by law, or 
by older of law, or by due courſe of law. 2 Haw, 120. 
2 H. H. 123. 

But if the concluſion be irregular, it doth not ſeem to 
make the warrant void, but the law will reje& that which 
is (urpluſage, and the reſt ſhall ſtand ; ſo if the mat- 

ter appear to be ſuch, for which he i is to remain in cuſ- 
tody, or be bailed, he ſhall be bailed or committed as the 
 cale-requires, and not diſcharged, but the wrong concly- 
ſion ſhall be rejected. 1 H. H. 584. 

It is alſo to be obſerved, that a commitment grounded 
on an a& of parliament, ought to be conformable to the 
methad preſcribed by it. As where the overſeers were 
committed for refuling to account, and the warrant con- 
cluded in the camman form, until they be duly diſcharged 
according to law, upon the return of an babeas corpus the 
court held the commitment void, becauſe the warrant 

_ ought to have concluded, there to remain until he ſhall 

account, as the 43 El. c. 2. doth appoint. And à dif- 
ference is, where a man is committed as a criminal, and 
where only for contumacy; in the firſt caſe, the com- 
mitment muſt be, until diſcharged according to law ; but 
in the latter, until he comply. 2 Haw. Net. 33. 

Where 2 ſtatute appoints impriſonment, but limits no 

time how long, in ſuch caſe the priſoner muſt remain at 
the diſcretion of the court. Dalt. c. 170. 7 
6. It muſt be under ſeal; Le without this, the com- ga, 
mitment is unlawful, the gagler is liable to falſe impri- 
ſonment, and the wilful eſcape by the gaoler, ar breach 

of priſon by the felon, makes no felony. 1 H. H. 583. 

But this muſt not he intended of a commitment by the 
ſe ſſions, ar other court of record; for there the record it- 
ſelf, or the memorial thereof, which way at any time be 
entred of record, are a ſufficient warrant, without any 
warrant under ſeal. 1 H. H. 584. 

7. It ſhould alſo ſet forth * place at which it is made Place. 
(chat it may appear to be within the juriſdiction of the 
juſtice), 2 Haw. 119. 

Fo. t muſt alſo have a certain Sp of ** your and Tins 


Yo 2 H. H. 123. 


A. Charges of the commitment. - 


BI the 4 7 c. 10. Every perſon who ſhall be commit 
ted to the common or uſual gaol, within any county o 


e by any juſtice of the peace, for any offence or 


FC 
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Commitment. 


miſdemeanor, the ſaid perſon ſo to be committed, havin 


means or ability thereunto, ſhall bear his own reaſonable 
charges for ſo conveying or ſending him to the ſaid gao], 
and the charges alſo of ſuch as ſhall be appointed to guard 
him to ſuch gaol, and ſhall ſo guard him thither : And if 
any ſuch perſon ſo to be committed, ſhall refuſe at the time 
of his commitment and ſending to the ſaid gaol, to defray 
the ſaid charges, or ſhall not then pay or bear the ſame; 
then ſucb juſtice ſhall, 1 writing under his hand and ſeal, 


give watrant to the conſtable of the hundred, or conſtable 


of the townſhip where ſuch perſon ſhall be dwelling and 
inhabit, or from whence he ſhall be committed, or where 
he ſhall have any goods within the county or liberty, to 
ſell ſuch and ſo much of the goods and chattels of the ſaid 
perſon ſo to be committed, as by the diſcretion of the ſaid 
juſtice ſhall ſatisfy and pay the charges of ſuch his convey- 
ing and fending to the ſaid gaol, the appraiſement to be 


made by four of the honeſt inhabitants of the pariſh where 


ſuch goods ſhall be; the overplus to be delivered to the 
party. | | 8 1 

And by the ſtatute of the 27 G. 2. c. 3. When any 
perſon, not having goods or money in the county where 


he is taken, ſufficient to bear the charges of himſelf and 


of thoſe who convey him, is committed to gaol, or to 
the houſe of correction, by warrant from a juſtice, then 
on application by the conſtable or other officer who con- 
veyed him, to any juſtice for ſuch county or place [ſuch 
juſtice] ſhall upon oath examine into and aſcertain- the 
reaſonable expences, and ſhall without fee by his warrant 
order the treaſurer to pay the ſame. But in Middleſex, 
the ſame ſhall be paid by the overſeers of the poor of the 


Pariſh where the perſon was apprehended. 


Note; By the habeas corpus act, the charges of convey- 


ing an offender is limited not to exceed 12 d. a mile; 


Cao!er refuſing 
to receive, 


which may be an argument for allowing as much in this 
caſe, eſpecially as fecurity is to be given before a'man is 
removed on that act by habeas corpus, that he ſhall not 
eſcape by the way, which renders guards in that caſe not 
ſo neceſſary. VV 


x — 


7 * 
42 
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V. Gaoler ſhall receive the priſoner * 


If the gaoler ſhall refuſe'to receive a felon, or take any 


thing for receiving him, he ſhall be puniſhed for the ſame, 
by the Juſtices of gaol delivery. 4 Ed. 3. c. 10. Halt. 
0 Eo ROT Wo eee 


8 
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But if a man \ be W e for 3 and the gaoler 
will not receive him, the conſtable muſt bring him back 
to the town where he was taken; and that town ſhall be 
charged with the keeping of bim, until the next gaol de- 
livery : Or the perſon that arreſted him, may in ſuch caſe 
keep the priſoner 1 in his own houſe, as it ee r Hal. 
. EE | . 
Bar in other caſes it Win that regularly no one can 5 
juſtify the detaining a priſoner in cuſtody out of the com- 
mon gaol, unleſs there be ſome particular reaſon for ſo do- 
ing; as if the party be ſo dangerouſly ſick, that it would 
apparently hazard his life to ſend him to the gaol, or there 


be evident danger of a reſcous from Pie or the likes : 
2 Haw. 118. 


„ T LT he gaoler ſhall certify the commitment. 


By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall cetfy eee git 
the commitment, to the next gaol delivery. 


VII. Commitment diſcharged. 


11 ſeen that a perſon legally committed for a crime, Commitment 
diſcharged. 
certainly appearing to have been done by ſome one or 
other, cannot be Jawfully diſcharged by any one but the 
king, till he be acquitted on his trial, or have an ignora- , 
mus tound by the grand jury, or none to proſecute him on 
a proclamation for that purpoſe by the juſtices of gaol de- 
livery. Butif a perſon be committed on a bare ſuſpicion, 
without an indictment for a ſuppoſed crime, where after- 
wards it appears that there was none, as for the murder of 
a perſon thought to be dead, who afterwards is found to be 
alive; it hath been holden, that he may be ſafely diſmiſſed 
without any farther proceeding, for that he who ſuffers him 
to eſcape is properly puniſhable only as an acceſſary to his 
ſuppoſed offence; and it is impoſlible that there ſhould be 
an acceſſary, where there can be no principal ; and it: 
would be hard to puniſh one for a contempt; in diſregard- : 
ing a commitment founded on a ſuſpicion, appearing in ſor 
uren 4 manner to be | ep 2 mos 121. 


722 


 Mittimus for felony. | 4 
Weſtmorland. IR John'Pennington, e one of 637 | 


juftites of our lord the king, aſſigned bet 
the peace in the faid cqunty, and alſo to hear and determine 
| <p s nds, treſpaſſes, 2 other mi fedemeanars i in the ſuid 


a | county 


wag 1 eee een 


t aach of them, greating. 


for ſtealing 


king at in the ſaid county, or 80 his . 
1 Whereas A. O. late — 


in the ſaid county, labourer, hath bean arrgſted by 
is the ſaid county, ee of a fon yi ha 


4 if is ſaid, committed, i 4h xe black mare, of the 
of 40 5. the property of AP 7 tin. the ſaid wy, 


yeoman Therefare on the be our latd the king, 1 
command you 2 aach of 2 of or — you — the 


ſaid A. O. into your cuſtody in the ſaid gaol, there to remain 


vill be be delivered from your cuſtady by the law and cyſton of 
England. Given under my hang and ſeal at ———— in the 
Jaid county, F IP rr OR INvE of 


the N of eur ſaia lard ————, 


Another. 


Weſtmorland. & ee, &c. To the keeper 2 com · 


in 1 44 county, 


mon gaol at 


er 10 his deputy there: Theſe are in his majeſty's name to charge 
and command you, that you receive into your ſaid gael, the 


- body of A. O. late of ——— in the offs county, yeoman, 


taken by A. C. nth ns 0 in the ſaid county, and 7 
Bim brought . me for de 7405 that is to ſe 
+ that you 4, y heep the faid 5 

in your ſaid gaol, until the next general gaol Pie Eh for the 
faid county [ if he be not bailable; or if bailable, then thus] 
until be fhall thence be delivered by due cour ſe of law. And 
Kune not, &c. | 


RF ; ; ; 


Weſtmorland, P. Kc. To the PE 125 8 


IJ ſend you beretuithal the 4 

late of —=— in the ſaid county, labourer," b _ me 
this preſent day, and charged with the felonious taking and 
carrying away forty ſheep, the projerty of - which aj 
he . 2 ed * 1 examination befi 2 by % — 
is not baila gre on the be our 
lord the king to yen ee "ta immediately > a> the 
ſaid A. G ent him faly be in your ſaid gaol, until he be 
thence delivered by t _— order of law. ref ſolo not, 


om eee, eee un- 


2 2 


WG 


— 
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eee Sm - $9 
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85 third, 


a wok {oaths 0 ; es 
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Or thus, in the king's-name. 


Weſtmorland. C EOR GE the third iy the grace er 
God, of Great Britain, France, and. 
| 11 king, defender of the faith, and ſo - To the keeper 


of our gaol at in our ſaid county 7 er to his deputy, 
greeting: Whereas A. O. late of in our ſaid county, 
yeoman, is arrefled for ſu uſpicion of felany, by him, as it is ſaid, 


committed, in feloniouſly taking and carrying away ——= — of 
. therefure | 


the value of —— the. property ef 
command you, and each of you, that you receive him the ſaid 


A. O. into your cuftody in our ſaid gaol, or that one of you do 
receive him, there to remoin till he be delivered from your cu- 
flady, according to the law of our kingdom of England. Mit- 


neſs J. P. eſquire, one of the juſtices aſſigned to * the peace 
in our ſaid county, and alſo to hear and determine divers felanies, 


| „ and other miſe meanors in our ſaid county committed. 


i the ſaid county, W Vi nts 


— in 
the = — e F our reign. | 


St form of a warrant of commitment. 7 


W orland. P. efquire one of the juftices. of our lord 
Ws Js the king, aſſigned to keep the peace within 


the aid county, To the conſtable Venn in the ſaid county, 


and to the keeper , — at in the ſaid county. 
Theſe are to command you the ſaid conflable, in his majeſty's 


name, forthwith to convey and deliver into the cuftady of the 


aid keeper of the ſaid —— the body of A. O. charged be- 
fore me with (here inſert the offence.] And you the ſaid 


keeper are hereby required to recetus the ſaid A. O. into 2 | 


ody in the ſaid ——— and him there ſafely to keep 
Fa my hand and ſeat, the e 9-4 of * x 1 


the 


„ 


Common pr ayer. 


rear 7 the reign . his A * ting George 5 


* 
» o 
* . 
— . . 
% 


England. eſtabliſhed by law, and contained in the che book of 


- Pi gners of the forn-of worſhip i in the church of 8 


Vox. . | Aa ment; 


book of common prayer; of the 39 articles; of the rites e pre. 
and ceremonies of the church; and of epiſcopal govern- 
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9 — 
4 
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ment hall be excommunicated iſo facto, and not reſtored 


but by the biſhop or archbiſhop on their repentance. Can. 


55 Os 7 


| Miniſters dero= 2. If any parſon, vicar or other minifter, that onght to 
katins from the uſe the common prayer, or to miniſter the ſacraments, ſhall 
book of common fe to do the fame, or (wilfully ſtanding in the fame) 


FY 92 ſhall uſe any other form, or ſhall ſpeak any thing in dero- 
. gation of the ſame book or of any thing therein contained; 
8 de ſhall, on conviction, for the firſt offence forfeit to the 


Fing one year's profit of all his ſpiritual promotions, and 


be impriſoned for ſix months; for the ſecond” offence, 'ſhal} 
be deprived of all his ſpiritual promotions, and be impri- 


ſoned for a year; and for the third offence, {Fall be depri- 


ved of all his ſpirĩtual promotions, and be impriſoned dur- 

ing life. And if he has no ſpiritual promotion, he ſhalt 
for the firſt offence he impriſoned for a year; and for the 
ſecond offence, during life. 1 El. c. 2. f 4-8. 


But this ſhall not reſtrain the ſpiritual court, from pro- 


ceeding againſt theſe offenders ·; and they may be deprived 
by the ſaid court, according to the courſe of the ſpiritual 
law, for the firſt offence. id. /. 16, 23. x Haw. 9. 


Wu 


Any perfon de- 3. If any perſon whatſoever ſhall in plays, ſongs, or by 


praving the book other open words, ſpeak any thing in derogation. of the 

of common {ame book, or any thing therein contained; or ſhall-by 

Prayer. N 32 i ö 
open fact cauſe or procure any miniſter in any place to ſay 
common prayer openly, or to miniſter any ſacrament, in 


other form, or ſhall interrupt or let any miniſter to ſay the 


ſid common prayer; be ſhall (being indicted for the ſame 
at the next aſſizes) forfeit to the king for the firſt offence 
100 marks, and for the ſecond 400 marks; (whieh if not 
paid in 6 weeks after conviction, he ſhall ſuffer 6 months 


impriſoment for the firſt offence, and 12 months for the 
ſecond ;) and for the third offenee ſhall forfeit all his goods 


and chattels, and be impriſoned during life. 1 El. c. 2. . 
10, II, 12, 13. 20. . 0 i 


* 


Reſident incum- 


d h - 2 - « . 
aer ar keeps a curate, the incumbent himſelf (not having lawfut 


once a month, impediment to be allowed by the biſhop) ſhall at leaſt once 
à month openly and publickly read the common prayer, 
and (if there be occaſion) adminiſter the ſacraments, and 
other rites of the church; on pain of 5 l. to the poor, on 
_ conviction by confeſhon, or oath of two witneſſes, before 


two juſtices ; and in default of payment in ten days, the 


ſame to be levied by the churchwardens or overſeers by di- 


ſtreſs and ſale, by Warrant of ſuch juſtices.” 13 14 C. 


2. . . 
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4. Where an incumbent reſides upon his lividg; and 


> A mw no oc. 


I, 


| Confeſſion. 


| | C2 NFES 8 10 N is twofold, eber w_ or im- 

5 ied. 

0 An expreſs canſeſfon' is, „where n Peron directly dane | 

- the crime with which be is charged; which is the bigheſt - 

3 conviction that can be. 2 Haw. 333. | 

| But it is uſual for the court, efpecially if it be out of 

5 clergy, to adviſe the party to plead and put Himſelf upon 

5 his trial, and not preſently to record his wen, but 

8 | to admit him to plead. 2 H. H. 225, 

1k An implied confeſſion is, where a defendant in a caſvji6 

18 capital, doth not directly own himſelf guilty, but in a 
manner admits it by yielding to the king's mercy; and de- 

92 ſiring to ſubmit to a ſmall fine; which ſubmiſſion the 

55 court may accept of if they think fit, without putting him 

4 to a direct confeſſion. 2 Haw. 333. 

It ſeems that the confeſſion of the Jefendant taken upon 
"a an examination before juſtices of the peace, or in diſcourſe 
mh with private perſons, may be given in evidence againſt | 
by the party confefling, but not againſt others. 2 Hab. 429. 

Fs All thoſe who on their examination own themſelves 
34 guilty of a felony alledged againſt them, and are charged 
"ua in their 212timus with the felony ſo confeſſed, ſeem to be 


"a excluded from bail; for bail is only proper wherate ſands 
ae indifferent whether the Tg SERIE or Innocent. ; 


1ths 1 
z0ds: | Conjuration. See hes. 1 
2. /. | ey . 


| Confpiracy. 
g What i it is. 
II. How Pad. . 
PTY > What it is,” 5 „ 


.F 


all confederacies whatſoever, wrongfull to preju- law. 
ice a third perion, are highly criminal; as where divers 
Aa 2 1855 * 
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' perſons confederate together by indirect means to impo- 
veriſh a third perſon, or falſly and maliciouſly to charge a 
man with being the reputed father.of/a baſtard child, or 
to maintain one another in any matter whether it be true 
or falſe.” 1 Hau %o 3 nan 5 V 
2. And conſpiracy by ſtatute is as follows: Conſpiratori 
are they, that do confederate-or bind themſeiucs by oath, cove- 


. .._ nant, or other alliance, that every of them ſball aid and bear 


the other falſiy and malicieuſly to indie?, or cauſe to indict, er 
falſly to move or maintain pleas ; and ſuch as retain men in the 
country, with liveries or fe's to maintain their malicious enter- 
priſes; and this extendeth as well to the takers, as to the givers : 
And flewards and bailiffs of great lords, who by their office or 
power, undertake to bear or maintain qrazre:is, pleas, or de- 
bates, that concern «ther parties than ſuch as touch the gſlate of 
their lords or themſelves. 33 Ed. 1. ſt. 2. e 
From this definition of conſpirators, it ſeems clearly to 
follow, contrary to the opinion of Lord Cote, that not 
only thoſe who actually cauſe an innocent man to be in- 
dicted, and alſo to be tried upon the indictment, where- 
upon he is lawfully acquitted, are properly conſpirators, 
but that thoſe alſo are guilty of this offence, who barely 
conſpire to indict a man falſly and maliciouſly, whether 
they do any act in proſecution of ſuch conſpiracy or not. 
i Haw. 189. L. Naym. 1169. „ 
But an adian will not lie for the conſpiracy, unleſs it 
be put in execution; for in ſuch caſe, the damage is the 
ground of the action. L. Raym. 378. | 
Alſo it plainly appears from the words of the ſtatute, 
that one perſon alone cannot be guilty of conſpiracy, within 
the purport of it; from whence it tollows, that if all the 
defendants who are proſecuted for ſuch a conſpiracy be ac- 
quitted but one, the acquittal of the reſt, is the acquittal 
of that one alſo: And upon the ſame ground it hath been 
| holden, that no ſuch proſecution is maintainable againſt a 
gÞvi{band and wite only, becauſe they are eſteemed but as 
one perſon in law: But it is certain, that an action on 
the caſe, in the nature of a conſpiracy, may be brought 
againſt one only: Alſo, it hath been reſolved, that if ſuch 
an action be brought againſt ſeveral perſons, and all but 
one be acquitted, yet judgment may be given againſt that 
/ 10d > fn. yg 
In the caſe of XK, againſt Cape and others, H. 5 G. The 
huſband, and wife, and ſervants were indicted for a con- 
ſpiraey to ruin the trade of the proſecutor, who was the 
king's card -- maker. The evidence againſt them was, that 
they had at ſeveral times given money to the proſecutors 
bbs N 1 Re "appren- 


charge il iam 


Conſpiracy. 


apprentices, to put greaſe into the paſle, which had 


| ſpoiled the cards. But there was no account given, that 


ever more than one at a time was preſent, tho' it was 
proved they had all given money in their turns: It was 
objected, that this could not be a conſpiracy ; for ſeveral 


perſons might do the ſame thing, without having any 


previous communication with each other. Bur it was 
ruled, that the defendants being all of a family, and con- 


cerned in making of cards, it would amount to evidence © 


of u confpirney.-*- 89; . hail Br Hot 
In the caſe of X. againſt. Kinnerfley and Moore, T. 5 G. 


An information was brought, ſetting forth that the defen- 


dants being evil diſpoſed perſons, in order to extort mo- 
ney from my lord Sunderland, did ' conſpire together to 
charge my lord with endeavouring to commit ſodomy with 
the ſaid More. The defendant Kinner/ley only appears, 
and pleads to iſſue, and is found guilty, And now ex- 
ception was taken in arreſt of judgment, that to every 
conſpiracy there muſt be two perſons at leaſt, whereas 
here is only one brought in and found guilty, and the 


other poſſibly may be acquitted. But it was anſwer 


that this is arguing from what has not happened, and pro- 


bably never will; for tho' Moare may have an opportunity 


to acquit himſelf, and is not concluded by the verdict as 
Kinnerſley is, yet as the matter now ſtands, More himſelf 
is found guilty, for the conſpiracy is found as it is laid, 
and therefore judgment may be given againſt one, before 
the trial of the other. And a caſe was quoted, where 
ſeveral were indicted for a riot, with many ethers, and two 


only were found guilty z and it was objected, that there 
muſt be three to make a riot; but upon the words, with 


many others, judgment was given againſt the defendants. 


And the court over- ruled the exception. And the 
defendant had ſentence. And in the Eaſter term fol- 


lowing, Moore alſo was convicted and had judgment. 
SF 10% - | ; | | 


And, E. 18 G. 2. X. againſt Eliz. Niccols. She was 


indicted for conſpiring with Tho, Bygraue, unjuſtly to 
Klante with a tobbery, and for that 
purpoſe going before a juſtice, where Bygrave ſwore it up- 


on him. Niccel only came in, and pleaded not guilty. 
And the jury found that ſhe was guilty, but that Bygrave 


died before the indictment was preferred. Exception was 


taken, that one alone cannot be guilty of a conſpiracy, 
and here is but one convicted. But the court over-ruled 
this, on the authority of Kinner ſley's caſe, in which caſe 


| Aa 3 | - _ there 


3 


there was a poſſibility of contradictory verdicts, which 


here cannot be. Str. 1227. 
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On action. I. It is clear, that thoſe who are convicted of conſpi- 
i racy at the ſuit of the party, ſhall have judgment of fine 
and impriſonment, and to tender the plaintiff his damages. 

l 88 
Or indietment 2, Alſo it is certain, that he who is convicted at the 
or information. ſuit of the king, of a conſpiracy to accuſe another of a mat- 
5 ter which may touch his life, ſhall have judgment that he 
ſhall loſe the freedom and franchiſe of the law (whereby 
he is diſabled from being put upon any jury, or to 


be ſworn as a witnels, or even to appear in wa on in any 


of the king's courts), and alſo that his houſes, lands 
and goods ſhall be ſeized into the king's hands, and his 
houſes and lands ſtripped and waſted, his trees rooted up, 
and his body impriſoned. And this is commonly called 
 willainous judgment, and is given by the common law, 
and not by any ſtatute, and is ſaid generally in ſome books 
to be the proper judgment upon every conviction of 
conſpiracy at the ſuit of the king, without any reſtriction 
to ſuch as endangered the life of the party; but this 
point doth not ſeem to be any where ſettled, 1 Haw, 
i 5 | e 838 © 
"But this judgment hath been but feldom given ; there 
being no inſtance of it ſince the reign of Edward the 
third.  Barraw. Mansfield. 996, 1027. © 
In the caſe of Kinner/ley and Moore above-mentioned, 
*® Kennerſley was ſentenced to be fined 500 l. to ſuffer a year's 
. ' impriſonment, and to find ſureties for his good behaviour 
for ſeven years. Moore was ſentenced to ſtand in the pil- 


lory, ſuffer a year's impriſonment, and to find ſureties in 


like manner for ſeven years. Str. 195. 
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he te 


«is treated of under the titles Arreſt, and Mar⸗ 
rant; and in like manner the other particulars of his 
duty may be found under the reſpective titles throughout 
the book; this title treating only of the office of a con- 


__ table in general. | 


"Y 


FF HE office of a conſtable, in executing of warrants, 


ich 


\ APR oo.» TH. . INT. De | 


_ pariſhes, hamlets, Aubing, or borows, are all in effe | 
fa 


to be ſome traces in the mongręl name of Laocoen at Troy; : 
and more eſpecially of this ſame Conflantine, who was him- „ 
ſelf of oriental extraction, having ſprung from Dardanig, 


J. Of abe antiquity and origin EP 
II. Who ſoall be @ conſtable. _ 
III. How choſen and ſworn, 
IV. His power as a conſervator of the pace. 
V. His duty as à ſubordinate officer to juſtices f the 
OTC 2 7 Ono TY OT 
VI. His indemnity and protection in his office. 
VII. Concerning the expences of his ce. | 
LI. Concerning his account and removal from his 
I. Of the antiquity and original of conftatles. + 
1. The ſundry names of high conſtables, or conftables Antiquity of 
of lathes, rapes, wapentakes, hundreds, and franchiſes ; conflables in ge- 


and the divers names alſo of petty conſtables, tythingmen 1 


borſholders, boroheads, headborows, chief pledges, ani 
ſuch other, (if there be any) that bear office in towns 
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but two, that is to ſay, con/fables and borfhalders. Lamb. - 


** 


Conſt. =O. i 
This word confiable hath afforded matter of much diſqui- 
ſition to the learned. It is evidently a compound; but 
from what two original words it hath ſprung, bath been 
variouſly conjectured. Hiſtory traceth it from its arrival 

in England, backwards through France, and Germany, and 
Greece, to the imperial ſeat at Conſlantinople in the days of 
Conflantine the Great. From whence we aſcend farther ſtill _ 
towards the eaſt, where we find the word cone or cine in 
Paleſtine, which ſignified in the times of the old teſtament 


a ſtability, ſtrength, or ſtay. Of which word there ſeem ' 


a country. of the upper Moefia, and was ſaid by his flat- 
terers to have been deſcended from Daruanus and the 


| Tryjans. And perhaps this appellation' of the emperor 


might give occaſion to the adopting of the words into the 
Roman language at that time. For it was then that the 
word count (the genuine offspring of ene or cine) fitſt be- — 
came a name of dignity, and from thence travelled weſt- . | 
wards (with a little variation according to the genius-of „ 


each language) throughout the provinces. Amonglt he 
; eee, 21 . a: 1 JE] Aa 4 „ 3 75 b 6 
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Saxons, the word was koning or kynings, from whence un- 
doubtedly we received our Engliſb word king. Again, the 


word /lole, flalle, Rlafle, ' flable, by an eaſy tranſmutation of 
thoſe letters frequent in almoſt all languages (and which 


| ſeemeth the other conſtituent of the word conflable) is like- 
wiſe common to thoſe languages of the middle ages, and 
_  pnifieth a ſtanding place, diviſion, or department, called 


by the Romans //atio; and all of them probably from the 
ſame origin with the Were, er and the ancient Greek 
word n=. So that, according to this etymology, the word 


conſtable will properly ſignify the ſtability or. ſtay of the 


place, or the ſtrong man of the diviſion. The German 
word is corne/tafie ; the French conne/lable, the Italian cone- 
flabile ; the Spanith conde/?atle, from the word conde which 
they uſe for count. All which ſeem to be comprehended 
in the imperial denominations of the Conſtantine family, 
ſuch as Conftans, Conſiantius, Conſtantinus, Conſtantia, Con- 
flantina, Conflantianus, Conſlantinacius, and the like. 

As touching ber/bo/ders (which is the other general name, 


and doth contain within it the meaning of tything-men, 
borowheads, headborows, thirdborows, and chief pledges) 
that is made up of the Saxon borge, borrow, or borhoe, a 
pledge, and ealder, the elder, chief or bead; and borſp- 


ealder in one word doth mean the chief or head of the 


ſureties or pledges. | For the underſtanding whereof, it is 


to be remembered, that by the ancient laws of this realm 

(before the coming in of king William the conqueror) it 
was ordained for the more ſure keeping of the peace, and 
for the better repreſng of thieves and robbers, that all 
free-born men ſhould caſt themſelves into ſeveral com- 


panies, by ten in each company; and that every of thoſe 


ten men of the company ſhould be ſurety. and pledge for 
the forthcoming» of his fellows ; fo that if any harm were 
done by any of thele ten, againſt the peace, then the 
reſt of the ten ſhould be amerced, if he uf their company 
that did the harm ſhould Ay, and were not forthcoming 


to anſwer to that wherewith he ſhould be charged. 


And for this cauſe, the companies are yet in ſome places 
of Euglond called 4oroes, of the ſaid word borge, borrow, or 
birhee, lignitying a pledge or ſurety; and in other places 
they are called things, becauſe they contain (as hath been 
ſaid) the number of ten men with their families. And 
even as ten times ten do make an hundred, ſo becauſe it 
was then alſo appointed that ten uf theſe companies ſhould 


at certain times meet together for their matters of greater 


weight, therefore that general aflembly, or court, was and 
yet is called a hundred. Furthermore, it was then alſo 
| | _ ordained 
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— 
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ordained, that if any man were of ſo evil credit, that he 
could not get himſelf to be received into one of theſe tyth- 


ings or boroes, then he ſhould be ſhut up in priſon, as a 
man unworthy to live at liberty amongſt men abroad. 
Now whereas every of theſe tythings or boroes did uſe to 


make choice of one man amongſt themſelves, to ſpeak 
and to do, in the name of them all ; he was therefore in 
ſome places called the tythingman, in other places the 
boroes elder, (whom we ,now call bortholder) in other 
places the borohead, or headborow, and in ſome other 


places the chief pledge, which laſt name doth plainly ex- 


pound the other three that are next before it; for heal 


or elder of the bores, and chief of the pledges are all 
one; and in ſome ſhires, where every third borough hath | 


a conſtable, there the officers of the other two are call- 
ed thirdborows. . And in theſe 1 boroes, ſundry 
good orders were obſerved; and 


king: Then, that no man ſhall be ſuffered to dwell in 
any town or place, unleſs he were alſo received into ſome 
ſuch ſuretiſhip and pledge as is aforeſaid: Thirdly, that 
if any of theſe pledges were impriſoned for his offence, 
then he ought not to be delivered without the aſſent of the 
reſt of his pledges: Again, that no man might remove out 
of one tything or boroe, to dwell in another, without law- 
ful warrant in that behalf: Laftly, that every of theſe 


pledges ſhould: yearly be preſented and brought forth by 


their chief pledge, at a general aſſembly for that purpoſe, 


which we yet in remembrance thereof do call the view of 
franipledge,” or the leet court, Lamb. Conſt, 


Some ſmall ſhadow of which antiquity we ſeem {till to 
retain in a common phraſe in drinking, when a man fays 


to another that he will pledge him; which is faid to have 
begun when the Danes lorded it in this land; and the 
meaning was, to exhort the perſon to drink freely, for 


that the other would be ſurety to him that no one ſhould 
do him any bodily harm whilſt he was drinking. % 
Alſo we do ſtill retain” the word borrow as a verb in 
— language, ſigniſying to take money upon pledge or 


amongſt others, firſt, that 
every man of the age of 12 years ſhould be ſworn to the 
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2. By the ſtatute of JVinche/ler, In every bundrid and Antiquity of 
|; conttables- 


franchiſe two conflables ſhall be choſen to mate the view of ar- high 


mour-; and they ſhall preſent defaults of armour, and of ſuits 
of towns, and of highways, and ſuch as lodge flrangers in 
Pere eee for wham they will not anfiver. 13 Ed. 1. 
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Women, 


:. And fram hence lord Cole, and others, will have it, 
that high conſtables are no ancienter than this ſtatute: But 
Mr. Palins (agreeably p51 ite 


41 


þ IF 


that both conſtables. of hundreds, which are commonly 
called _bigh conſtables, and alſp conſtables of tyrhings, 
which are at this day commonly called petty conſtable 


or tythingmen, were by the common law, and not fi 


ordained by the ſaid ſtatute of Wincheſter 3 for that ſtatute 
doth nat ſay, that there ſhall be ſuch; officers conſtituted, 
but clearly ſeems to ſuppoſe that there were ſuch before 
the making of it. 14 10. 61. . 9 


* 


- 


In ſhort, the truth of the matter ſeems to be this: The 


s 


far greateſt part of the buſineſs, of high conſtables, at this 


day, is not at all appropriated to them, as bigh conſtables ; 


but only as officers. to execute the precepts of the juſtices 


of the peace, which any other perſon may do .as well a 
they. of The original and proper authority of an high con- 


ſtable, as ſuch, ſeems to de the very ſame and no other, 


within his hundred, as that of the petty conſtable within 
his vill z and therein, moſt probably, he is coeval with the 


petty conſtable. The other uſual branches of his office, 


uch as the ſurveying of bridges, the iſſuing precepts 


concerning the appointing of overſeers of the poor, ſur- 


4 


veyors of the highways, aſſeſſors and collectors of the 


land tax and window duties, and in like manner the view- 


ing of armour by the abovementioned ſtatute, are in him, 


not of neceſſity, but as matter of convenience, and it is 


diſcretionary in the juſtices whom they will appoint to be 


their officers in theſe caſes; others have been ſuperadded to 


their office, for the like reaſon of convenience, by ſundry 
acts of parliament, ſuch as the iſſuing precepts for the 
licenſing of alehouſes, for levying the county rates, and 


for returning liſts of jurors; for that one perſon can do 


+ 


ferent perſons. 
1 f 1 5 ” 5 at 5: a 27 75 . ; 
I. bo ſhall be a:conflable.” 


1. It hath been ſaid, that a cuſtom in a town, that the 


all the ſame much eaſier and cheaper, than ſo many dif- 


inhabitants ſhall ſerve the office of conſtable by turns, ac- 


cording to the ſituation of their ſeveral houſes,” is not good; 
for that, by ſuch a courſe, it may come to a woman's turn 


to be à conſtable, as inhabitant · of one of thoſe houſes; yet 


we ſind ſuch euſtoms allowed to be good in later books; 
and it ſeems, that the conſequence of the reaſoning above- 
| COTE 2 mentioned 


4 h Lambard, Dalton, and other 
authorities) ſays, that it ſeems. to be the better opinion, 


r os 
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2 Haw. 63. 


Sandale. 


mentioned may 1 denied, fincę a woman in ſuch caſe 
may Praca une ſerve for her. 2 Haw. 63. 


chalen conſtable in purſuance of ſuch cuſtom, has no te 
medy for his diſcharge; for that there are no precedents | 59245 


of this kind, and his calling is private. 2 Haw. 63. e | 


But by the 32 H. 8. c. 40. The preſident, commons, 
and fellows of the faculty of phyfick f in London, all not 
be choſen conſtables. - © N 
3. And by the 5 H. 8. c. 6. and 18 C. 2.6. 15 e : 
geons in London ſhall be freed and exempted ane office- 


of conſtable. 2b Tt - 


In the caſe of x. and Pond, M. 5 G. On an ddl 
ment againſt Pond, a ſurgeon, for refuſing to be conſtable, 


it was moved to the attorney general that a nolz proſegut 


might be granted, for that by the 5 H. 8. c. 6. (and b 

the 32 H. 8. c. 40. for the incorporating of barbers and 

ſurgeons, Which incorporation was diſſolved by the above 

act of 18 C. 2.) all perſons of the corporation of ſur- 

geons within Londen are exempt; and tho? it hath been 

held that phyſicians are not exempt, yet by the equity of 

thoſe · ſtatutes,” and by the cuſtom of the realm, al ſur- 

geons have been allowed the ſame privilege: And there- 

fore a noli proſegui was allowed, unleſs cauſe-ſhewn: And 

no cauſe was ſhewed, the reporter ſays; that ever 1 

heard of, Comyns. 312. * 
4. By the 6 &'7 IF. e. 1 Apothecaries i in Lendl, and Apothecaries, 

within ſeven miles thereof, being free of the compan of 


apothecaries; and alſo toe? in the country who have fer. Z ; 25 


ed ſeven years apprenticeſhip, mall be exempted 2155 the 
office of conſtable. 

5. Alſo it ſeems certain, that if a ſworn a , or Attornies, 
other officer, of the courts at Wfminfter, be choſen'into _ 
this office, he may have a writ of privilege for his dif- 
charge, by reaſon of his neceſſary attendance in thoſe courts: 
And it hath been reſolved, that ſuch officers ſhall have this 
privilege, not only where there is no ſpecial cuſtom con- 
cerning the election of conſtables, but alſo where they are 
choſen by a particular cuſtom, in. reſpect of their eſtates, 
or otherwiſe; for that no ſuch cuſtom ſhall be intended to 
be more ancient than the uſages of thoſe courts, and 
therefore ſhall give way to them. 2 Haw. 63. 


6. And upon the like reaſons, it is taken for grant-. pas, 
ed, that practiſing barriſters 'at law, and the ſervants ſervansto mem- 


of members of parliament, have the ſame privilege ; but ben of parlis- 
there ſeem to hays 10 no N to this purpoſe, ® 87 


7: Allo 


| 8 of he 


- Conſtable, 


7. Alſo it bath bein reſolved, that an la of 2 
dun, for the like en, is not ee to be a con- 
ſtable. 2 Haw. 63. 

8. But it hath been boldan, har 2 captain of the king 1 
guards, being preſented to ſerve as conſtable, i in purſuance 

of a, cuſtom in reſpect of his lands in a town, cannot 
claim this privilege ; for that notwithſtanding he is bound 
by his office to perſonal attendance on the king's perſon, 
yet ſuch office being of late inſtitution, ſhall not Prevail 
' againſt an ancient cuſtom. 2 Haw. 63. 
. But a perſon ſerving for himſelf as a 1 man in 


the militia, ſhall during the time of ſuch ſervice be ex- 


Where there are 


empted from the office of conſtable. 2 G. 3. c. 20. / 76. 
10. Vet if ſuch an-officer as before mentioned, or a gen- 


other: ſufficient. tleman of quality who hath no ſuch office, or 4 practiſing 


phyſician, be choſen conſtable of a town, which hath ſut- 
cient perſons beſides to execute this office, and no ſpecial 
_ cuſtom concerning it; perhaps he may be relieved by the 
\ king's bench; but it ſeems that even a cuſtom cannot ex- 
empt fitting perſons from ſerving the office of conſtable, 


Where there are not ſufficient beſides them to execute it. 


Profecutors of 


Whether he may 


But theſe points ſeem not to be ſettled. 2 Haw, 63. 
11. By the 1 U. c., 18. / 11. Every teacher or preacher 
in holy orders, or pretended holy orders, in a congregation 
tolerated by law, ſhall from the time of his ſubſcription 
720 bing the eren, be exempted from the office of con- 
: 5 

12. And by 10 & 11 . c. 23. 7. 2, 3. The proſe- 
cutor of a felon to conviction, or perſon to whom he 
ſhall aſſign the certificate thereof, ſhall be diſcharged from 
the office of conſtable; 

- 13. Inaſmuch as the office of >conflable i is wholly mi- 


e niſterial, and no way judicial, it ſeems that he may ap- 


point a deputy to execute a warrant directed to him, when 
by reaſon of licknels, abſence, or otherwiſe, he cannot 
do it himſelf; yet it doth nor. ſeem to be ſettled, that a 
conſtable can make a deputy, without ſome ſpecial cauſe. 


2 Haw. 62. 


Difſenters ap- 


And the . muſt be anſwerable for his deputy, 
upon any miſcarriage; unleſs the deputy. is duly allowed 
a ug for then he is conſtable. od. b. 1. c. 7. 

And by 1 M. c. 18. / 7. If any perſon diſſenting 


1 6 08. peg the by of England, ſhall be choſen conſtable, and 


. ſhall ſcruple to take upon him thy office, in regard of the 
oaths, or auy other matter required to be done. in reſpe& 
of ſuch. office; he may execute it * a . Sepury of 


— — _OQ _ 


. +, 
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him to be provided, to be allowed by ſuch perſons, and in 5 
| ſuch manner, 48 ſuch officer ſhould have been eee AY 


by - 1 4 How choſen and foworn. 


Is * Lipid, regularly, that the petty conſtable ought Iy oe — 


to be choſen in the leet; and the high conſtable (proper- 


ly ſo called) in the torn, which is the general leet of the 


whole hundred :. and if there be no cet, theri. that * 


petty conſtable ought to be choſen alſo in the torn. 
| But whether they are to be choſen and appointed by. 


the ſuitors in the reſpectiye courts, or by the lord or his 
ſteward in the leet, and the ſheriff in his torn, ſeemeth 
not clearly determined. 2 Haw. 62. 


2. But by which of them ſoever they ſhall be choſen By whom to be 
and appointed, it ſeemeth clear, that they are to be ſworn woran. 


_— placed in their office, by the lord or his ſteward, or 


by the ſheriff reſpectively, as being judge of the court. 


2 Haw. 62. 


3. Alfo it ſeems certain, that a cuſtom for chuſi ing a | Cottom of hes 


conſtable either way is good; and it ſeems to have been ine · 


the opinion of the makers of the act of 13 C 14 C. 2. 


hereafter following, that the lords of the courts leet haye 


this power of common right, and conſequently the ſheriff 


in his torn, Where there is no court leet. 2 Haw. 63. 


Anciently the practice was, that in every hundred where 
there was a feudal lord, the conſtables were ſworn in and 


admitted by the lord or bis ſteward in his leet ; but where 


there was no ſuch feudal] lord, the ſheriff in his torn had 


the ſwearing and placing of them i in: Alfo if there was 


no feudal lord of the hundred, an nul officer was cho- 
ſen, who was to preſide over the whole hundred, who 
was called the high conſtable ; but if the hundred was 
feudal, as it often anciently was, then ſuch lord of the 
de BOY adminiftred the office himſelf. 1 Bac. Abr. 
Conſt. A. 


4. But now the uſual manner is, that the pied conſta- Gade. 


bles of hundreds be 8 either at the ene or * 


N ( o A 4 


may 


- 


— 


8 Conſtabie. 
os | may do for the moſt part, whether they be indeed high the 

conſtables or not. VVV 5 
Petty conſtables' 5. And moreover, every petty conſtable, being a prin- po 
appointed by ju- cipal peace officer, and it: being neceſſary for the preſerva- the 


=_— | „ tion of the peace, that every vill ſhould be furniſhed with _ 


* ONE; the juſtices of the peace have ever ſince the inſtitu- 
tion of their office, taken upon them as conſervators of 
the peace, not only to ſwear the petty conſtables, which 
have been choſen at a torn or leet, but alſo to nominate 

and ſwear thoſe who have not been choſen at any ſuch 
court, on the neglect of the ſheriffs or lords to hold their 
courts, or to take care that ſuch officers are appointed in 
them. And this power of juſtices of the peace having 
been confirmed by the uminterrupted uſages of many ages, 
fall not now be diſputed, but ſhall be preſumed to Have 
deen grounded on fufficient authority. And ſome have 
catried this point ſo far, as to allow the juſtices at their 
ſeſſions, to ſwear one who was choſen at the leet, and 
unduly rejected by the ſteward, who had ſworn another 
in his place. 2 Haw, 65. | | 4 
And in the caſe of K. and Dr. Franchard, H. 14 G. 2. 
Dr. Franchard was choſen conſtable of Millorne Port at 
the leet, which immediately adjourned; and he was after- 
wards ſworn in by a ſingle juſtice of the peace : And upon 
motion for art information as not being duly fworn, the 
court held this to be a good ſwearing. Str. 1149. ” 
Where no con- 6. M. 21 C. 2. The juſtices of the county of North- 
| Kable hath been ampton, at their general ſeſſions choſe a conſtable for Holm- 
ne by; and for not coming in to take the oath, proceeded 
againſt him. Which proceedings being removed by cer- 
tiorari into the king's bench, it was moved on affidavits 
that'there'had not been a conſtable there for 50 years be- 
fore, that he might be diſcharged ; alledging likewiſe, that 
Holnthy was a privileged place, and that all the inhabitants 
were the duke of Yor#'s tenants: But the court held, that 
they could not diſcharge him on motion, and ſaid, that 
_ * hey muſt determine the matter by action of falſe impri- 
ſonmient, or ſome other i and inclined ſtrongly that 
he could not any way be diſcharged : For, by the court, 
tho originally conſtables were choſen in leets, yet the 
. conſtable being an officer whoſe.duty it is to keep the 
peace, the juſtices may chuſe him in caſes of neceſſity; 
as in the hamlets abour the tower, the juſtices, by reaſon 
of the increaſe of buildings, where there was formerly 
but one conſtable, did chuſe five; and it was ruled they 
might do ſo; and they ſeemed to inclirie, that tho* _ 


e Ne Renee „„ „ © wo > au 


5 


hold a leet, or till the next quarter ſeſſions, who ſhall ap- 


erly there had been none; yet they might chuſe one if | 
they ſhould think it plan a 1 Bac. Abr. Conſt. A. | 

5. However, it is certain; that juſtices of the peace had where the leet 
power to nominate! and ſwear br on tlie default of ſhall make de- 
the torn or leet, before the ſtatute of 13 & 14 C. 2. c. 12. fault. | 
and therefore, that they have ſuch authority in ſome caſes 
not mentioned in that ſtatute; which enacts, that if a 
conſtable ſhall die, or go out of the pariſh, any two juſ- 
tices may make and ſwear a new one, until the lord ſhall 


prove of the officer ſo made and ſworn, or appoint ano- 
ther: and if any officer ſhall continue above a year in his 
office, the juſtices in their quarter ſeſſions may diſcharge 
him, and put in another till the lord ſhall hold a court as 
aforeſaid. 2 Haw. 65. 13 C 14 C. 2. c. 12. .. 15. . 

8. And it ſeems to be clear at this day, that the king's Mandamus to 
bench hath power by mandamus to compel the court or compel the 
judge to ſwear a conſfable duly choſen. 2 Haw. 65. aw. 
9. Conſtables lawfully choſen, if, they ſhall. refuſe to Confable refu- 
be (worn, a juſtice of the peace may bind them over to ũng to be ſworn 
the aſſtzes or ſeſfions (there to be indicted). Dalt. c. 28. 1 

10. But it ſeemeth that the ſheriff, or ſteward of the How ponillied, 

leet, cannot lawfelly commit them for ſuch refuſal, with - „ 
out more; but it is faid, that if the party be preſent in 
the court, he may be fined; and that if he be abſent; and 
have a certain time and place appointed him by the ſheriff 
or ſteward, for the taking of the oath before a juſtice of 
the peace, and have alſo expreſs notice of ſuch appoĩnt- 
ment, and be preſented at the next court, for having re- 
fuſed to take it accordingly, he may be amierced : alſo it 
ſcems, that in either caſe he may be indicted (A) either at 
the aſſizes or ſeſſions. And it is adviſeable in all plead- 
ings, in any action concerning ſuch a fine or amereia- 
ments, and in all indiaments' for ſuch refuſal, ſpecially* 
and expreſsly to ſet forth the manner of every ſach' elec- 
tion, appointment, notice, and refuſal, and before whom 
the court was holden: and it hath''been adjudged; that it 

is inſufficient” to ſay in general, that the party was duly 
elected, or lawfully" elected, or that he had notice, with- 

out ſetting forth the ſpecial circumſtances thereof, Alſo 

it is ſaid to have been adjudged, that an indictment for 

not finding a ſufficient perſon: to ſerve the office of con- 

ſtable, without ſhewing that the party refuſed to ſerve it 

himſelf, isinſufficient; 2 Haw. 66. \ 07 Seal 
11. There is a long form of a conſtable's oath, in Dal. conflable's o.. 
ten, which is adopted by Mr. Barloto, expreſſing his duty 9 25 
in many inſtances; but as that form nevertheleſs doth not 

e | CE. contain 
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98 contain the hundredth part of the conſtable's duty, nor in- 
deed the moſt material inſtances of it, it may be more eli 
gaible (as no particular form is directed by any ſtatute) to 
_ - ſwear him (B) to the due execution of his office in gene. 
ral, than to deſcend to thoſe particulars; left by mention. 
ing ſome parts: of his duty, and not others, he may be 
induced to think, that thoſe others are not ſo. neceſſary, _ 
Oaths of allegi- - 12. By the 1 G. ff. 2. c. 13. High conſtables are to 
ance and ſupre- take the oaths of ee ae wh and abjuration, 
288 as other perſons who qualify for oſſices; but they are not 
within the ſtatute of the 25 C. 2. c. 2. as to receiving the 
ſacrament, and ſubſeribing the declaration againſt tran- 
ſubſtantiation; and petty conſtables are exempted both 

from the one and from the o tber. 


. His power as 4 conſervator of the peace. 


Conftable-a'con-' 1. Every high and petty conſtable are by the common 
ſervator of the Jaw conſervators of the peace, 2 Haw. 33. Crom. b. 
ii. CS NS POT ra wy | 
May commit for 2. And therefore if any man ſhall make an affray or 
ay affray in bis aſſault upon another in the pteſence of the conſtable, or 
| ſhall threaten to kill, beat, or hurt another, or ſhall be 
in a fury ready to break the peace; the conſtable. may 
commit him to the ſtocks, or other ſafe cuſtody for the 
preſent, and after may carry him before a juſtice, or to 
gaol, until he ſhall find ſurety for the peace, which ſurety 
the conſtable himſelf may alſo take by. obligation, to be 
- ſealed and delivered to the king's uſe, and if the party 
will not find ſurety to the conſtable, he may impriſon 
| the party until he hal do it. Dalt, c. 1. e ans 
But not when he 3. But he may not require ſurety of the peace, unleſs 
is abſent. the offence be upon his own view, and not if it be com- 
ed os mitted out of his ſight ;. for, he. cannot take any man's 
oath that he is afraid of death, becauſe he is not a judge 
of record; which is the reaſon that an obligation taken 
by him ſhall be in his own name, and not in the king's 
name; and the ſame ſhall be certified at the ſeſſions of 


" R : 


the peace. Cro, Eliz. 375, 376. 


JV. His duty as a ſubordinate officer to juſtices of 
WW ß 
Subordinate t Tt hath been always holden, that the conſtable is the 
the juſtices of proper officer to a jultice of the peace, and bound to exe · 
the peace, 5 5k | 3 5 A " XP 
cute his warrants ; and therefore it hath been reſolved, 

that where a ſtatute authorizes a juſtice of the pezce +4 

„„ CV conviet 
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hall be Afrected, or by whom it ſhall be executed, the 
ny =o for difobeying it. 2 Haw. 262¹ 5 * 5 


acted W * 


dath been refuſed or neglected for ſix days after ſuch de- 
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. 4 man wr Terim, and tö levy the 8 ** 
warrant of diſtreſs, without ſaying to whom-ſuc 


conſtable is the proper officer to ſerve ſuch Loy and 


VI. His indemnity and protect ion in Bis fie. < 


4: A an action is brought againſt sTonftable,; for ay Dale 
thing done by virtue of his officez he, and alſo all others 
wings in his aid, or by his command, ſhall do an _— 
concerning his office, may plead the general iſſue, 

ive the ſpecial matter in evidence; and if he recovers, he 

all bave double coſts. 7 F. c. 5. 

2. And ſuch ation ſhall be laid in the county, where: 3 
the fact was committed, and not elſewhere. 21 F. c. 12. 

3. Formerly the conſtable was bound to take notice of ng ation If he 
the juriſdiction · of the juſtice ; inſomueh that if the juſtice wo ems 
iſſued” a warrant in any matter wherein he had no juriſ- 8 
diction, the conſtable was puniſhable for the execution of 
it: but now, by” the ſtatute of 24 G. 2. c 44. it is en- 


That no a0en man be brought 2 5 any conſtable, 
or other perſbn acting by his order, and in his aid, for 
any thing done in obedience to the warrant of a deer ; 
of the peace, until demand hath been made, or left at 
the uſual place of his abode, by the party, or by his attor- . 
ney, in Writing, ſigned by Ny party demanding the ſame, , 
of the perufal and copy of ſuch Warrant, and the fame 


mand: and if after compliance therewith, any ſuch action 
ſhall be brought, without making the juſtice who ſigned 
ſuch warrant defendant, on producing and proving ſueh 
warrant at the trlal, the jury ſhall give their verdict for. 
the defendant, notwithſtanding any defect of juriſdiftion 
in the juſtice. * And if ſuch action be brought jointly 
againſt th juſtice and conſtable z. on proof of ſuch Wur- 
fant, tlie j fur ſhall find for the conſtable; notwithſtand-. 
ing ſuch Jess of juriſdiction as aforeſaid; and if the 
verdict- be given gin the juſtice, the plaintiff hall re- 
cover his coſts againſt him, to be taxed in ſuch manner b * 
the proper officer, as to include ſuch coſts as the plainti 
is liable to pay to ſuch defendant, for whom ſuch verdict. 
ſhall be found as aforeſaid. fi 6. 
Note; By this it ſeemeth, that the conſtablg 
not to return” che warrant to the juſtice, but to —. iet 
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a Colabte. 
| * panel of the warrant, unleſs he bath j it: but be muff 
certify to the ene What he hath done in the e Execution 


2 thereof. 
No action but 4. And no action ſhall. Fi. brought. aga ainſt any con- 
within fix table, but within fix months after the 10 committed, 
months. | 24 G. 2. c 44: 1 8. 
Conſtable aſ- 5. And if the — 5710S is 8 in 1. * execution of 


ſaulted need not his office, he need not go. back to the wall, as private 
2 to the perſons ought to do: and if in the ſtriving together, the 
conſtable kills the aſſailant, it is no felony; but if the 
conſtable is killed, it ſhall.be conſtrued eee mur- 


der. Hales Pl. 37. 1 H. H. 457+ 


VII. Concerning the expences of ba office. | 


Charges of ma- 
ora” hs . By the 27 G. 2. c. 20, The conſtable. executing a 
money directed by an act of parliament, by diſtreſs, r may 
deduct bis own reaſonable, charges of taking, keeping, 
and felling the goods diſtrained ; returning the overplus 
on demand, after ſuch mas or ſum of money and 
charges deducted. 
Charges of con- + 2. A perſon . to a for any, miſdemeanor, 
veying an offen- ſhall bear his own charges (if able) for conveying or ſend- 
* ing him to the ſaid gaol, and the charges of thoſe that 
guard him thither; and if he ſhall refuſe at the time of 
commitment to. defray the ſame, or ſhall not then Pay 
the fame, the juſtice. committing him, ſhall by warrant 
to the high or petty conſtable v where the perſon ſhall inha- 
- bit, or from whence, he ſhall be committed, or where he 
ſhall have any goods within the county, order ſo much 
to be ſold thereof, as by his diſcretion ball ſatisfy, the 
ſame;; the appraiſement to be made by four oneſt.inha- 
bitants. 3 J. £10 % 1. 
And if he have not money nor goods within the « county, 
F to bear the charges of hioelf and of thoſe who 
convey: him to the gagl. or houſe of correction, the con- 
ſtable may make application to a juſtice, who may upon 
oathlexamine into. and, aſcertain, the. reaſonable expences, 
we ſhall. by his Warrant (withqut Fee) order the treaſurer 
to pay the ſame; except in Middleſer, where the fame 
Wall be paid hy the qverſeers of the pariſh, where the | per 
| fon was apprehended. 27 E. 2. c. 3. ; 
Charges about 94. 9,0 Aid by the 138 14 C. 2. c. 12, it is enatted, x that 
vagrants. wheres conſtahles 1 be at great change in telieving, 
on v ving with pa nd in carrying rogues, va -abon Is, 
Ros 2 3 the 27 wet > , \ a 
ye 


nom. 


© juſtice” 8 warrant, for levying. a penalty, or other ſum of, 


have th no power to N rates to 1 theiddelons. y. | 
therefore the ſaid conſtables, . together with the church- 
wardens and overſcers, | and other. inhabitants ſhall make 
a rate in like manner as the poor rate by the 43 El. c. 21 
which being confirmed under the hands nay: dene, of two 
i may be levied by diſtreſs. 

Mr. Nelſon and Mr, Shaw ſay, that this rate may be 
made for the purpoſe abovementioned, and for other pariſh 
charges; and direct five different forms of inſtruments to + 
Ok. the ur wn thereof, erte * therein mo 


* 
8 


be paid out of the — couniy . (ff 

Neither is any ſuch power given 55 any y other FRO ; 
which indeed is hard upon the conſtable. It is but 22 
ſonable, that the juſtices ſhould have power given by ſome 
act of parliament,” to allow to the conftable in all caſes,” a 
competent ſatis faction for his trouble: for there ſeemeth | 
to be no cauſe,” why à conſtable who hath himſelf been 
evity of no crime, ſhould be at much trouble and ex- 
peace about thoſe who have, and 8 no . 


for it. F 1 5 ; ; 8 F; ; 


a 


VIII. Gmeerning 5 account and removal fm bs 
| office. 


1. The high cabfiablex ſhall at the general or ee Accounts | 
{cſons, if thereunto required, account for the general 
county rate by them received ; on pain' of being commit- 
ted to gaol until they ſhall account; and ſhall pay over 
the money in their hands, according to the order of the 
ſaid court, on the like pain: And all their accounts and 
vouchers ſhall, after having been paſſed at the ſaid" ſeſ- 
lions, be depofited with the clerk of the peace, to be Kept 
amongſt the records, and inſpected by any juſtice withour 
fee, 1 G. 2. c. 29. / 8. 

2. And in ſach manner as conſtables are to be ae, Removal, 
in the ſame manner, and by the like authority are' they 
to be removed; fo as if there ſhall be cauſe to remove and 
put an' high conſtable from his place, it hath not been 
thought fit, that any one or two juſtices ſhould do it 
upon their diſcretion, but that it ſhould be done by the 
greater part 1 the juſtices of that diviſion, and that for 

1 ſome 


275 


on the ſaid 


_ = Conflable. 


ſome juſt cauſe; or elſe: that it de done at the ſeſſions, 


Dalt. c. 28. . N Rs e T | 
And it ſeems clear, that the ſheriff or ſteward of the 
leet, having power to place a conſtable in his office, have 
by conſequence a power of removing bim. 2 Haw. 62. 
And allo the juſtices of the peace have always uſed, for 
good cauſe, to diſplace all ſuch conſtables, as have been 
choſen and ſworn by them. 2 Haw. 66. 
And by the 13 & 14 C. 2. c. 12. If a conſtable ſhall 
continue above a year in his office, the ſeſſions may diſ- 
charge him, and put another in his place, till the lord 


- ſhall bold a leet. /. 15. 


And if the court, or other judge, mall refuſe to dif. 
charge a conſtable, the king's bench may compel them 
by mandamus. 2 Haw, 6g, 5 4 


A. Indictment for not taking the office. 


I jurors. for our lord the king upon their oath preſat, 


1 that A. O. late of in the townſhip of ——— 
in the ſaid county, yeoman, on the —— day of =——— in th: 
— year of the reign of — and long before, and alway: 

after until the. day of the preferring of this indiftment, was 


and is an. inhabitant aud reſiding within the townſhip f 


——— eforeſaidin the county oforeſard, and an able perſu 
10 ſerve the G of conſlable for the ſame townſhip ; and he 
the ſaid A. O. on the ſaid —— day of in the year 
7 in the townſhip aforeſaid, at the court leet of A. L. 
lord of the manor of —— aforeſaid, holden before A. S. gn. 
tleman, ſteward of the ſaid court, by the ſuitors of the ſai 

court, was eledted and choſen, according. to the ancient cujian 
of chuſing conjtables fer the ſaid townſhip, for one year fron 
thence neat following, to do and execute all and ſingular thi 
things which belong to the office of corflable ; [or otherwiſe 
as the cuſtom ſhall be for chuſing conſtables :] and tht 
the ſaid A. O. afterwards, to wit, on the =——— dai 
; in the year aforeſuid, at the N of —ů 

 »@fereſaid, had due notice given to him by A. B. bailiff. of ti 
aforeſaid maner, of his being ſo elected and chaſen conflal 
as afireſaid, and then and there was by him the ſaid A.! 
. required to appear before J. P. eſquire, then and yet one 
bis majęſiy's juſtices aſſigned to keep the pea.e within the ſai 
county, and aiſo to bear and determine divers felonies, 170 
Falſes and other. miſdemeanors in the ſaid county committti 
— day of in the year afereſaid, to ful 

his oath fer the aue executing the ſaid office of conſlable | 

the ſame t-wr.ſhip, according to the duty F that Me; 75 


- = 
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| leet] in the office of conſtab 


Conftable. 


theleſs the faid A; O. his duty in that bebalf not regarding? n 

but contriving and intending wholly to neyleft to ſerve the 

ſaid office of con/lable, after he the jaid A. O. was ſo alected 
oſen into the ſaid office as aforeſaid, to wit, on the ſaid. 


and c 
— day — in the year aforeſaid, and continuaiiy 
afterwards until the day of thing this. inquiſition, at the 


tnwnſhip aforeſaid in the county aforeſaid, unlawfully and con- 
/ | ras a to take. his ſaid. 
cath for the due executing the ſaid office of canſlable, and in 
ary wiſe to execute the ſame office, to. the great hindrance of 


tempruvuſly did refuſe, and /till dot 


juſtice, in contempt of our ſaid lard the king, and to the euil, 
example of all others in the lite caſe offending, and againſt the 
peace of our ſaid lord the king. VV 


B. Conſtable's Oath. | 


* OU Hall well and truly ſerv: dur ſevereign lord the 
king, | and the bord f this leet, if ſworn in a court 

e, fer the townſhip of —— for the 
year enſuing [or, until you ſhall be lawfully diſcharged there= 
frem; or, until another ſhall be ſiuorn in your place :] You 
ſhall well and truly do and execute all things belonging io the 
ſaid office, according ta the beſt of your fill and knowledge ; 
So help you god. „„ | 4: 


7 2 8 * 
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* H E power of a juſtice of the peace is in reſtraint 
1 of the common Jaw, and. in abundance of inſtances 
is a tacit repeal of that famous clauſe in the great char- 


ter, that a man ſhall be tried by his equals ; which alſo | 


was the common law of the land Jong before the great 
charter, even for time immemorial, beyond the date of 
hiſtories and records. 'Therefore generally nothing ſhall. 
be preſumed in favour of the office of a juſtice of the peace; 


but the intendment will be againſt it. Therefore where 


a ſpecial power is given to a juſtice of the peace by act of 
parliament to convict an offender in a ſummary manner, 
without a trial by jury, it muſt appear that he hath ſtrictly 
purſued that power; otherwiſe the common law will 
break in upon him, and level all his proceedings. There- - 
fore where a trial by jury is diſpenſed withal, yet he muſt 
proceed nevertheleſs according to the courſe of the com- 
mon law in trials by juries, and conſider himſelf only ag 
B b conſtituted 


37 3 


* DDr 


hs | 


STO 


conflitated in che place both of judge and jury, There 


fore there muſt be an information or charge againſt a per 


ſon; then he muſt be ſummoned or have notice of ſuch 
charge, and have an opportunity to make his defence; 
and the evidence againſt him muſt be ſuch as the com- 
mon law approves of, unleſs the ſtatute ſpecially directeth 
otherwiſe; then, if the perſon is found guilty, there 
muſt be a conviction, judgment, and execution, all ac- 

ording to the courſe of the common law, directed and in- 
face! by the ſpecial authority given by ſtatute; and in 
the concluſion, there muſt be 'a record of the whole pro- 
ceedings, wherein the juſtice muff ſet forth. the particular 


manner and circumſtances, ſo as if he ſhall be called ta 


account for the ſame by a ſuperior court, it may appear 
that he hath conformed to the law, and not exceeded the 


bounds preſcribed to his juriſdiction. 


The difficulty of drawing up a conviction in due form, 

hath induced the legiſlature to inſtitute a more apt and 
compendious method in divers inſtances; and it were to 
be wiſhed, in eaſe of the juſtices, that this proviſion might 
be made more general. Thefe ſummary forms of con- 
victions, which are ſpecially directed by act of parliament, 
are interſperſed throughout this book under the titles to 
which they do reſpectively belong. 


Other forms of convictions, which are left at large ac- 
cording to the courſe of the common Jaw (having no pre- 


ſcriptive form of words directed by any act of parliament) 


are likewiſe drawn forth at length under divers titles; 
particularly, concerning ſuch matters as have been often 
controverted in the courts above, occaſioned either by the 
largeneſs of the penalties, or ſometimes by the greatneſs 
of the offenders; as in caſes of riots, forcible entries, deer 
ftealing, and ſuch like. | on | 

It Temaineth, under this title, to inſert one general 
precedent or form of conviction for the whole; which 


may be to the effect following: Wo. 
General form of conviction. 


Weſtmorland.) E it remembred, that on tbe 4 
3 7 ——— in the — year of the reign 


i of Wo by the grace of god, of Great Britain, 333 * 
r 


reland, '4ing, defender of the faith, and ſo forth, at 
in rhe ccunty of ———aforeſaid, A. I. of —— cometh before 
ine I. P. eſquirs, one of the juſtices of our Jaid lord the king, 


touity, and alſo uo hear and determine divers felonies, irgpaſes 


_ afffiened to heep the peate of our ſaid lord the king in the ſaid 


he is not guilty of the ſaid: pos 


and other mi n in the 7522 county committed, dean ng 


near to the 5 ace where the offence herein after ot Tone was 
committed; or as the ſtatute requires] and giveth me the faid 
juflice to underfland' and be fen , that one A. O. W Ian 

in the ſaid county, yeoman, on the —— day of —— now laft 


7755 at 
the words of the ſtatute as near as may be] againfl the 


wm of the flatute in ſuch caſe made and provided: And af- 
1 4. — the aforeſaid — gy of — int the year 


oreſaid, at aforeſaid. in the county aforeſaid,” he the 
ſaid A. O. after bas duly ſummoned in this behalf before 
me the juſtice aforeſaid appeareth and is preſent, in order to 


| make his defence againft the ſaid charge contained in "the faid 

information, and having heard the ſame, be the ſaid A. G. is 
| aſred by me the ſaid juſlice, if he can ſay any thing for himſelf, 
why } he the faid A. O, ſhould nat be convicted of the prem 15 | 


above charged upon him in form afot aids who pleadeth t 
everthele ſs, on the — 


* 1 — 
yeoman, cometh before me the juſtice aforeſaid, 1465 be 


Suse in the year aforeſaid, at 


day 0 


* the county aforeſaid, one credible witneſs, to wit, A 


fare me the ſame jJuſlice upon his oath on the holy goſpel ta him 


then and there by me the juſtice aforeſaid adminiſtred, depoſeth, 
fweareth, and on h's eath aforeſaid affirmeth and ſaith, that 
the afuręſaid A. O. on the —— day of aforeſaid, in the 


year aforeſaid, at ——— aforeſaid, in the county afgreſaid, 


40 here again ſet forth the fact, or ſo much thereof as 
ufficient to convict the offender] And thereupon the 
oforefeid. A. O. the day of | aforeſaid, in the yeur 


aforeſaid, before me the 70 10. aforeſaid, by the oath of one 
credible witneſs aforeſaid, according to the ore the ſtatute 


aforeſaid is convicted; and for his offence aforeſaid hath for- 
feited the ſum of - of lawful money of Great Britain, 
to be difiributed as the flatute afareſaid doth direct. In wit- 
neſs whereof, I the ſaid juſtice to this preſent record of the 
conviction as aforeſaid, have ſet my hand and ſeal at 


aforeſaid, in the county aforeſaid, the * and year firft above- 


written. 
If he confeſſes the fact then ſay, And becauſe the ſaid 
A. O. hath nothing to ſay, nor can ſay any thing in his quwn 


defence touching and concerning the premiſſes aforeſaid, bus doth 
of his orun accord freely and valuntarily acknowledge and 
confeſs all and ſingular the ſaid premiſſes to be true, in nau- 
ner and form as the ſame are charged upon him in the ſaid in- 


formation ; and becauſe ail and ſingular the premiſes being 


heard and fully under/lood by me the ſaid juſtice, it manufeſtly 
appears to me 


Or, if the party hath been ſummoned, 
b 4 | and 


in the ſaid county, did [here ſet forth the fact; 


— 
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| Conviction. 
and doth not appear, then ſay, —— M bereupon, on the ſaid 
day e in the year aforeſaid, at — — aforeſaid, in 
the county aforeſaid, he the ſaid A. O. was duly ſummoned in 
this behalf, 10, 4% pear before me, in order to make his defence 
ggainſt the ſaid charge contained in the aid information, but 
the ſaid A. O. doth neglect to appear before me, aad doth not 
appear, nor make any defence againſt the faid charge as afore. 
faid : Therefore I the ſaid juſtice, on the ſaid —— day 
in the year aforeſaid, at ———— aforeſaid, in th 
couniy aforeſaid, do proceed to examine into the truth of the 
ſaid complaint; And A. W. of —— a credible witneſs, 
cometh before me the juſtice aforeſaid, and before me the ſam: 
' juſtice upon his oath, ke. | | 


2 Cometh before me] A conviction ought to be in the pre- 
ſent tenſe, and not in the time paſt. L. Raym. 1376. 
Str. 608. Roberts's caſe. 8 . | 


And giveth me to underſtand and be informed] A conviction 
ought to be on an information or complaint precedent. 


M. 11 V. K. and Fuller. L. Raym. 510. 


That one A. O. of in the faid county, yeoman, &c.] 
All acts which ſubje& men to new and other trials, than 
thoſe by which they ought to be tried by the common law, 
ought to be taken ſtrictly; and the court of king's bench 
will require, that'it do appear upon the face of ſuch pro- 
_  ceedings, that the fact was an offence within the act, and 
that the juftices have proceeded accordingly. M. 1 An. 
K. and Chandler. 1 Salk. 578. L. Raym. 581. 
Therefore the particular manner of the offence ought to 
be ſet forth. Thus in the caſe of ſwearing, before the 
Tegiſlature by the act of the 19 G. 2. had directed a ſum- 
mary form of words, for the conviction, it was required 
not only to ſet forth that the perſon had curſed or ſworn 
in general, but the particular oaths and curſes were to be 
et forth, that the court might judge thereupon, whether 
they were indeed oaths and curſes or not. H. 8 G. A. 
and Sparling. Str. 497. . EO 
And in the caſe of XK. and Roberts, M. 11 G. which 
was a conviction for ſwearing 150 oaths in theſe words 
by god, and curſing 150 curſes in theſe words gol damn 
you, this matter was c:rried fo far, that it was inſiſted 
this was not ſufficient, but that the oaths and curſes ought 
to have been ſet forth 150 times each. 'But the oaths and 
curſes being all only in the ſame words over again. the 
w_ held the conviction good, Sr. 608. L. Kon. 


And 


377. 


14 And it ſeemeth, that a conviction on a penal ſtatu 
in ought expreſly to ſhew, that the defendant is not within 
in ay of its proviſoes ; for ſince no plea can be admitted to 
ce ſuch a conviction, and the defendant can have no reme- 
ut dy againſt it, but from an exception to ſome defect ap- 
0 pearing in the face of it, and all the proceedings are in a 
5 ſummary manner, it is but reaſonable that ſuch a convic- 
0 tion ſhould have the higheſt certaĩiaty, and ſatisfy the 
[ court, that the defendant had no ſuch matter in his fa- 
he vour, as the ſtatute itſelf allows him to plead, - 2 Haw. 
[s 250. „ : . . 
. g But in the caſe of X. and Ford, T. 9 G. There was a 


conviction on the 3 C. c. 3. for keeping an alehouſe with- 
out licence; and it was objected, that in the act there 


e- was a proviſo to exempt perſons who had been puniſhed 
b. by the former law of the 5 & 6 Ed. 6. c. 25. and there- 
fore it ſnould have been ſaid, he had not been proceeded 
5 againſt upon that act: But by the court, That coming 
nt. in by way of proviſo, he ſhould have inſiſted on it in his 


defence; it appears he was aſked what he had to ſay, and 
therefore we may reaſonably preſume he had no ſuch de- 


* fence to make. And the conviction was confirmed. Str. 
Wy Tag in the caſe of K. and Bryan, M. 12 G. 2. The 
ch defendant was convicted on the gin act; and an exception | 
[Oy was taken, that there was no averment, that it was not 
ind | fold to be uſed in medicine: and the caſes on the game 
An, act were mentioned, where in convictions it is neceſlary 


to exclude all the qualifications for killing game. On the 


t to other hand, it was infiſted, that the reaſon of that was, 

the becauſe thoſe were in the enacting clauſe, whereas this 

we about medicine comes in by way of proviſo, and is by 

red way of defence to be ſhewn on the defendant's part: And 

wii for that purpoſe was cited, M. 11G. K. and Theed; 

be where in a conviction for obſtructing an exciſe officer on 

her the 8 An. c. q. it was objected, that it not being averred 

K. to be in the day, it ſhould have been ſhewn that' there | * 
os was a conftable preſent, which is made neceſſary in the =" 
ich night; but was held to be well, and its being in the | 

ds night, ſhould have been ſhewn on the defendant's part. 

. Af by the court, This is brought within the general 

ſted enacting clauſe: and the true diſtinction is, where the 

ght extenuation comes in by way of proviſo or exception, 

and And the conviction was confirmed. Str. 1101. t 

the Being duly ſummoned] T. 11 G. X. and Venables, The 

*. court were unanimoully of opinion, that the party ought 


* 


1 


* 


Pg 


to he heard, and far that purpoſe ought to be ſummon ed 


in fa& and that if the juſtices proceeded againſt a perſon 
withous ſummoning him, it would be a miſdemeanor in 


them, for which an information would lie, L. Ran. 


. 
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And in the caſe of x. and nee, H. 12 G. On affi- 


gayit that no ſummons was had, the court granted an 
information againſt the juſtice who made the conviction, 


Str. 578. C ˙² 233 CR ALES; 3 "Fx" fe 4 x 
H. 6 C, K. and Jobnſan. The defendant was convicted 


* 
* + 0 


for keeping a gun. And exception was taken, that there 


» 


peared at the time, and made defence; ſo that cures all 


Was pot arraſonable ſummons 3, for it was made to appear 
the ſame day, which might be impoſſible upon account of 
the giftance, or the ſummons being ſerved late, and his 
witneſſes might not be. got together on ſo. ſhort a warn- 
ing: then it was to appear at the pariſb aforeſaid, whereas 
there were two pariſnes mentioned before; ſo the man 
might have gone to one, whilſt they were convicting bim 
at the other. It was anſwered, that the defendant ap- 


defects in the ſummons. And by the court, The anſwer 
3 he. Stra. 261. 


"3 C. K. and Simpſon. The defendant was convicted 


for deer;ftealing ; and the conviction ſet forch, that he 


had been ſummoned to appear before the juſtices, but it 


did not appear he ever was before them. Exception was 


taken to this, that as no appeal lies in this caſe, the juſti- 


des ſhould not have proceeded. in the abſence of, the par- 


ty, eſpecially where it may end in a corporal puniſhment 
as it may do here for a want of a diſtreſs. And at another 


day, on conſideration, Parker C. J. delivered the reſolu- 


tion of the court: We are all of opinion, the offender 


may be convicted, without appearing. The ſtatute is 
ſilent as to the method of proceeding, and the law of Eng- 
laud, it is true, in point of natural juſtice, always requires 
the party charged with any offence, to be heard before he 
be condemned in judgment; but that rule muſt have this 


exception, unleſs it is through his own default; were 


2 toned (ROY: ˙ HUMIBORS,.. 1 


it otherwiſe, every criminal might avoid conviction. Str. 


But, generally, it is not neceſlary to ſet forth the ſum- 


#77715, in the cenviction; for although no ſummons is. ſet 
forth, yet the court will intend one: but where a ſum- 
mons is ſet forth, and that ſummons appears to be ir- 
Jegular, the court will quaſh. the conviction, there be- 


1 


„ 2 


of ſeſſions, made under the ſtatute of the 1 


6. . od fu. . Sol 107 1. babes r. nan. | 
1405. . DOE TN ON 

Omne- nile 5 1 wits FE W, 1 
It i is requiſite to name the witneſs, that it may appear he 
is not the ſame perſon who was the informer. ; for an in- 
former who hath a ſhare of the penalty, is never allowed 


to be a witneſs, unleſs in caſe when a un all * 
e ſo direct it. yan 


On his cath  afareſaid bn and faith] In all convic- 


tions, being in the nature of judgments, the whole evi- 


dence ought to be ſet forth, or at leaſt ſo much thereof as 
is ſufficient to warrant the conviction ; that the court f 
king's bench may judge of the ſufficiency thereof; but 
hewitt it is in orders, which are authoritative. And 
ſo it was laid down in the caſe of K. and Floyd, M. 8 G. 2. 
which was thus; A motion was made to ou + -an order 
W. c. 21. % 6. 
whereby the defendant was adjudged guilty pen full roof 


of the charge againſt him, and that he be diſcharged From 


his 6ffice of clerk of the peace, upon the objection that 


the evidence is not ſet out: But it was adjudged aſter 


conſideration, that this was an order, and therefore the 
evidence need not be ſhewn: but that it Would be other- 


wiſe if it was a conviction. Andr. 82. Str. 996. 


M. 5 G. 2. K. and Theed. A conviction on the candle 
act was quaſhed, becauſe the evidence was not ſet out; 
it being only alledged, that the offenee was fully and duly 


proved. Str. 919. Andr. N 


7. 6 G. K. and Baker, A conviction for taking pil- 
chards, h Fro the form of the ſtatute, quaſhed; becauſe 
the witnefs ſwears generally that the defendant is gay 
the premiſſes, and that is taking upon himſelf to ſwear the 
law. Str. 316. 

E. 1 G. 3. K. againſt Vipont and others. The con- 
viction was, that the defendants, having heard the charge, 
(of conſpiring to advance their wages in the woollen ma- 
nufacture), and being called upon by the juſtices to ſhew 
cauſe why they ſhould not be convicted, and having no- 
thing to ſay whereby to defend themſelves, ar are therefore 
convicted: And quaſhed by the court q; becauſe the evi- 
dence ought to be particularly ſet forth, that the court 
may judge thereof; and it muſt be given in preſence of 
the efendant, that he may have an opportunity of croſs». 
examination. Burrow. field. 110g. e 


, H. 1s. 


. 


; 
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M. 11 V. K. and Fuller. A conviction ought to be 
certain, and not taken upon collection. L. Raym, 510. 


And for his offence aforeſaid hath forfeited] H. 3 G. 2. 
K. and Hawkes. A conviction for killing a deer was 
quaſhed, becauſe it was only———hz is convifed, without 
any judgment of forfeiture. Str. 888. 


And in the aforeſaid caſe of the King againſt Vipont and 


others, the conviction not adjudging the forfeiture, was 
for that reaſon, as well as the ether abovementioned, de- 
termined to be ill; eſpecially as the ſtatute, upon which 
the conviction was made, leaves the judgment diſcretion- 


pry concerning the duration of the puniſhment, the of- 


ender being to be impriſoned by the juſtices for any time 
not exceeding three months. Burrow, Mansfield, 1163. 
To be diſtributed as the flatute aforeſaid doth dinect] M. 
9 An. K. and Barret. A conviction for deer ſtealing did 
ſet forth, that —— he is convicted, and ſhall forfeit 30 l. 


according to the form of the flatute, without making a diſtri- 
| bution, which ought to be 10], to the informer, 10 l. to 


the party grieved, and 10 l. to the poor. But by the 
court, This is well enough; for by the ſtatute he is only 


to forfeit in caſe he has goods, which is conditional, and 
not abſolute. 1 Salt. 383. | 


Note; On a ſuggeſtion that the defendant hath a title 
to the thing in queſtion, a prohibition will be granted by 
the king's bench, before or after conviction, to ſtay the 
juſtice from proceeding ; for without doubt if the defen- 
dant have but a colour of title, the juſtices have no juriſ- 
diction in the cauſe, as where the defendant was convict- 


ed for cutting trees, where he had a right of common, 


L. Raym. 9or. 
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Com. 


Fo 2 the foreſtalling, ingroſling, or 3 of 


corn; ſee title Fozeſtalling. 


For the : licenſing badgers of comm; & title 
e Dae. 


L The meaſure of corn. 


IT. Cutting corn growing, er burning Jacks * corn. 


III. Exportation of corn. 
"IF Po Tara. of corn. | 


2 ＋. The meaſure 1 


I. T9 wit or fell corn in the ſheaf, bade it is "kt 
threſhed and meaſured, is againſt the common dhe 


law of England; and the reaſon thereof ſeemeth to be, 
for that oy les ſale the market is in effect foreſtalled. 
3 Inſt. 197. 


ſheaf with - 


out meaſurings | 


1 by perſon ſhall fell corn Glarwig than by Min- penalty of ſel 
cheſier meaſure, ſealed and ſtricken by the brim, he ſhall ling otherwiſe 
forfeit 40 8. on conviction before one juſtice, on the oath tak I: FA» 


of one witneſs ; to be levied by the churchwardens and 
overſeers, or ſome of them, to the uſe of the poor, by 
diſtreſs and ſale. In default of diſtreſs, Ts anon till 
paid. 22 C. 2. c. 8. / 2. 


And if any mayor, or other head alt” hat Mine: | 


ingly permit the ſame, he ſhall, upon conviction thereof 
at the county ſeſſions, forfeit 5 1. half to the proſecutor, 
and half to the poor, by diſtreſs and fale ; for want of di- 


ſtreſs, to be impriſoned by warrant of the e Wh till 


payment be made. / 3. 


3- And moreover, . every perſon wh ſhall ſell or buy ge 
corn, without meaſuring, being thereunto required, orin 


any other manner than is by the 22 C. 2. c. 8. directed, 
and that without ſhaking of the meaſure by the buyer, he 
ſhall, beſide the penalty of that act, forfeit all the corn 


fo bought or ſold, or the value thereof, to the 1 com- 
| tr: 22 het 23 . 2. 6. e 2. ; 


5 
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| : 1 Com. 
And on complaint made to a juſtice of the peace; that 
corn hath been bought, fuld, or delivered contrary to this 
act, the proof ſhall lie upon the defendant, to make it ap- 
r by the oath of one witneſs, that he ſold or bought 
ſame lawfully; wherein if he ſhall fail, he ſhall for- 
feit as is ſaid before, to br levied by diſtreſs and ſale; 
which ſhall by the juſtice be diſtributed, half to the poor, 
and half to the informer. 22 & 23 C. 2. c. 12. % 3. 
4. But notwithſtanding all the ſtatutes that have been 
made, for the uniformity of meaſures throughout the realm, 
et the meaſure of corn differs in many places, the buſhel 
bein greater in one place than in another. And altho' 
regularly, a cuſtom or preſcription. againſt a ſtatute is 
void, except it be confirmed by the ſtatute, or ſaved by 
another ſtatute; yet it is ſaid, that in the meaſure of corn, 


the cuſtom of the place is to he obſerved, if it he a cu- 
ſtom beyond all memory, and uſed without any viſible in- 


terruption. Barl. 578. | 
II. Cutting corn growing, or burning ftacks of corn. 


any corn or grain growing, being convicted | thereof by 
confeſſion, or oath of one witneſs, before one juſtice, ſhall | 


for the firſt offence pay ſuch damages as the juſtice ſhall 


. ..- appoint: and if the juſtice ſhall: think him not able or 
- | ſufficient, or if he do not pay ſuch damages, he ſhall com- 


mit bim to the conſtable where the offence is committed 


Durning corn 
in the night. 


or where the party is apprehended, to be whipped; an 
for ge other offence he ſhall in like manner be whip- 
ped. The conſtable refuſing, ſhall be committed by the 
Juſtice, till he conform. 43 El. c. 7. N | 


But if he out it at one time, and then come. again at 


nnother time and take it away, it is felony. 1, Haw. gg. 


2. If any perſon ſhall in the night time, maliciouſſy 
and wilfully. burn or cauſe to be burnt, any rick or ſtack 
of corn, hs ſhall be guilty of felony : but to avoid judg- 
ment of death, he may make his election to be tranſported 


for iſeven years. And three juſtices (1 Q,) may determine 
thecſame. a2 & 23 C. 2. c. 7. . 


Burning by night. 12 3 But by the i; . 22. commonly called the Black 


or day. 


ing 200 l. J. 7, 8, 9, 10. 


act, which is inſerted more at large in the title of that 


name, If any perſon ſhall ſet fire to any mow or ſtack of 
corn, he ſhall be guilty of felony without benefit of cler- 


BY» 7. 1. VVV | 1 1 1 l 
And the hundred ſhall anſwer the damages, not exceed- 
And 


A0 Fa 2:00 bellen * e or ca aſs to S — 
vitted, luch 0 ender, and 1 25 be killed, or 3 BY 
28 to ole a an eye, or the ule of any limb, in a i ns 1 5 
or endeavgur Ing to app rehend uch b ee on ot 
thereof at due ſeffions, 1 certificate thereof from thenc 

the ſheriff ſhall pay to the perſon i intitled the ſum of 

in 30 "as | to. * repaid to bim out of the n 75 

II. Exportation if c corn. 5 


e ** 


1 wk TI may at any time, 1 5 proglamagions pe- The king may 
hibit the exportation of corn generally, or out of any ſpe - prohibit by pro- 
cial ports by name, for ſuch time as ſhall be, herein li- 3 
mited. 1 J. c. 25. e 

26 No o duty or ſubſidy whatſvever ſhall be ne on the Duty on exporta-· 
exportation of wheat, rye, barley, malt, beans, penſr, tion taken off, 
or other grain, bread, beni or meal. Jt, & 145 


c. 20. 
4 5 when malt or barley are at or under 240 2 quar- Bounty on exp 
55 rye 32.5. Wheat 48's, every perſon ys rag the ſame Portation. 
in Engliſh ſhi pping, ſhall have from the officers of the cuſ- 
toms, for every quarter of barley or malt exported (ground 
or unground) 2 8. 6 d. of rye. 38. 6 d. of wheat 5 V. 
6. 12. And of wheat malt 58, 5. An. c. 29, . 9 — 
And by 5 An. c. 8. art. 6 Sch. 29. /, yg, en.oats 
do not exceed 15 8.. a quarter, a, bounty o of 28..6d. a 
quarter ſhall be paid for oatmeal exported. | | 
4. And if any perſon ſhall wilfully and maliciouſly beat, Penalty of hia- 
wound, or uſe any other violence to any perſon, with in- 33 
tent to "hinder him from buying corn in any market or 
other place; or {hall unlaw, willy top or ſeize upon an 
waggon, cart, or other carriage, or horſe, loaded wi 
wheat, flour, meal, malt, or other grain, in or on the 
way to or from any city, market 8 or ſea port, and f 
_wilfully and maliciouſſy break, cut, ſeparate, or deſtro ß 
the ſame, or any part thereof, or the harneſs of the horſes | 
drawing the ſame; or thall unlawfully take off, drive away, - 
kill, or wound any ſuch horſes; or unlawfully beat or 
wound. the driver; or {ball b cutting. of the ſacks, or 
otherwiſe . ſcatter or throw. a broad fuch wheat, flour, 
meal, malt, or other grain, or ſhall take and carry away, 
ſpoil, or, damage the ſame, or any. pakt 8 every 
ſuch perſon, being convicted thereof, before two zal! 
or the ſeſſigns, ſhall. be ſent to the gaol ar houſe of cor- 
rection, for any time not exceeding three months, nor 
leſs thay ons month, and be once publicly and . 
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Com. 


whipped by the maſter of ſuch gaol or houſe of cotree · 
tion, in ſuch city, market town, or ſea port, in or neat 
which the offence. ſhall be committed, on the firſt conve- 
nient matket day, at the market croſs, or market place 


there, between the hours of 11 and 2. 11 C. 2. c. 24, 


| 1. 1 g . | ; 0 W | | | g 
| 4 And if any ſuch perſon fo convicted, ſhall commit any 


of the offences aforeſaid a ſecond time; or if any perſoh 
ſhall wilfully and maliciouſly pull down,. throw down, or 
otherwiſe deſtroy wy ſtorehouſe, or granary, or other 

Il be then kept in order to be ex- 
ported; or ſhall unlawfully enter any ſuch Rorehouſe, 
granary, or other place, and take and carry away any 


Corn, flour, meal, or grain therefrom, or ſhall throw 


abroad or ſpoil the ſame or any part thereof; or ſhall un- 
lawfully enter on board any ſhip or veſſel, and ſhall wil- 
fully and maliciouſly take and carry away; caft out there- 


from, or otherwiſe ſpoil or damage any meal, flour, 
wheat, or grain therein, intended for exportation: every 


perſon ſo offending, and being thereof lawfully convict. 


ed, ſhall be adjudged guilty of felony, and be tranſported 
for fever years: fa, tt 3966 1997 OHDOT 


3 | | 
And the hundred ſhall be liable to anſwer damages (not 
exceeding 1001.) to be ſued for and levied as in caſes of 
robbery; the perſon injured giving notice of the offence in 
two days, by himſelf or ſervant, to a conſtable of the 


hundred, or the conſtable of the place in or near which 


the fact ſhall be committed; and within ten days after 
ſuch notice, giving in the examination on bath of himſelf, 
or of his ſervant preſent at the time of the fact, or having 


the care of ſuch his eng; before a juſtice of the peace, 
r 


whether he knows the perſons that committed the fact, or 


any of them; and if he confeſſes that he does, then the 


perſon ſo confeſſing, entring into recognizance to proſe- 
ß 7 +14 8 
But if an offender is convicted in 12 months, the hun- 
dred ſhall not be liable; and therefore the action muſt not 
be brought till after one year: nor ſhall it be commenced 
e yg. OPT ent 
Note; It is proper here to take notice of a very odd 
miſtake in ſome of the books, relating to an act made in 
the 14 C. 2. c. 3. by reaſon of which act one author aſ- 
ſerts, that the ſtatute laſt recited is of little uſe, becauſe 
that now by the ſaid ſtatute of a4 G. 2. no corn can be ex- 
ported: and another ſays, that by the ſaid ftatute of 14 


S. 2. no cern ſhall be exported after Dec. 15, t74x. And 
the miſtake is no other than this; that inſtead of after 
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Dec; 16. the ſtatute ſays, lehre Dec. 15, 17414 none ſhall EP 
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ſold in the county ; which preſentment ſhall 
be certified by the juſtices to the chief officer and collector 
of the cuſtoms at the port where the corn is imported, to 
be hung up in ſome publick place in the cuſtom houſe : 
And the ſame ſhall be done in the city of London in Oc- 
tober and April (January and July, 6 G. 3. c. 17.) year- 
ly, by the mayor, aldermen — 


ler, meal man, factor, 'merchang, or other, perſon inte- 


* 


Poundage on , 
F 


| juſtices there, by the 
oaths of two perſons, neither of whom ſhall be corn chand- 


reſted in ſuch corn to be imported, but by ſubſtantial 


houſholders in Middleſex or Surry; and each of them ha- 
ving a freehold eſtate of 201: a year, or leaſehold of 501. 


a year, above repriaes, and being ſkilful in the prices of _ 


corn. 5 G. a. c. 1a. 4 Fe . c. 19. - 


FORE Cc 3. And 
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Fraudulent im- 


portation. 


„ 


5 To be holen in 


8 \ deal 


5 His fees. 


1 3. And for preveriting the frabdulent importation of ho; 


reign corn, no warrant ſhall be allowed for carrying forth 


to ſea, to any other port, any foreign corn after importa- 
tion; and no perſon ſhall ca IG the ſame; or procure 
it to be ſhipped for that purpoſe, o n pain of forfeiting the 


ſame, and alſo 20 8. for every buſhel, and alſo the ſhip, 
with all her guns, tackle, and furniture; half to the king, 


and half to him who ſhall ſue in a oy court of record. And 
the maſter and mariners, knowingly aſſiſting therein, ſhall 
be impriſoned for three months. 35 G. 2. c. 12. f. 5. 
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\OR ON E R 8 ar aliclellt Naan 255 . common 
law, ſo called becauſe they deal principally with the 


IA of the crown, and were of old time the . 


1 


conſervators of "oo peace. 2 Haw, 42. een 


N 5 „ 

191 79 "Concerning whom T ſhall 5 e ts 
I. Who may bea coroner. EET : SOD 
* 1 4 „„ 

| Il. How choſen.” + 4 ee e 


e 72 His e and 400 in 2 a in | , | 


. 17. His Power and duty in 6 other mats, | 


7 i, v4 
1 


4 1. See e for not doing bis a. 
2 Who may be a coroner. 


Of ancient time this office was of arett- eſtimation; 

45 none could have it under the degree 2 A Eg 
3 Ed. 1.c. 10. 4 Infl. 271. 

2. And by the 14 Ed. 3. fl. 1. c. 8. No coroner wal 


be choſen unleſs he have land in fee, ſufficient in the 


fame county, whereof he. _ anſwer to alk: manner C 
Nr E | FA 0504 Ai 


6 * . 
1. The coroner (as of ancient time the ſheriff and 


the county court. 40 pn of the peace) ſhall be has in full county, 


- = that 


* 0 ** 


Ye, WW mM 2 Te 


on 
he 


that is, in the county- Se —— of the ſame a | 
gy un 28 Ed. 3. c. 6. 4 1 * | 


putrefaQion, without ſending for him, they ſhall be' amen 4% 


And this muſt be in purſuance of the king' 5 . for 


| that purpoſe, iffuing out of, and returnable into the chan- 


cety 3 and none but freeholders have a voice at ſuch elec- 
tion, for they de are. ſuitors to the auen court. oy A 
Haw. 43, 44. | 
2. And being defied. by the: countys- if be be inſulſ - e 
cierit, and not able to. anſwer ſuch. fines and other duties ſwer for him. 
in reſpect of his office, ,as he ought; the county, as: his 
ſuperior, ſhall anſwer for him. 2 HH 19 Sa: 7 iifhun 
3. And being choſen by the county, his office conti Ocker not void 
nues, notwithſtanding the demiſe of the king. 4 In/l. 271. by the king's 
4. And after he is chaſen, he ſhall be ſworn by e nog 


ſheriff, for the:dus, Exegurian, of his affice.. -2'Hale's. H, 18 wn 


4 5. But i in, the ſtatute 'of 28 EA 3. which enagts that © Others not cho« * 
they ſhall be choſen by the county, there is a ſaving to ty = 28 n? 
the king and other lorde, h ought to make 1 ow 1 
their franchiſes. 1 
6. The lord chief juſtice of the king s bench, by vir: Chief juſtice, | 
tue of his office, is Ae Wer ae 4 anne 2 „ 


u His power and "I T wh e. an igel, aa lion 2 
at. 78 3 2 | 


i! When! it 1 chat any pesſon e comes to an unna- Notice, | 
tural death, the townſhip ſhall give notice thereof to tlie 
coroner, Otherwiſe, if the body be interred before he 

come, the townſhip. mall be amerced. Halr's Pl. 110. 

2. And by Holt,. Ch. J. It is a matter indictable to bu- Barying dy 
ry a man that dies a violent. death, before the Coronex, 2g Dotice. _ .» 
inqueſt have ſat upon him. 2 Haw. Nat. 8. 

3. And if the townſhip {hall ſuffer, the body to lie till t 
ced. Hale's Pl. 270. 2 Haw, 4 


4. When notice is given to © ET he is, to iſſue Precept to ſum- 
a precept to the conſtables of the four, five,. or ſix next mon a jury, 


townſhips, to return a competent number of good and 


lawful men of their. townſhips, to appar. before him j in 
ſuch a place, to make an inquiſition touching that matter. 
4 Ed. I. ,. 2. 2 H. H 59. Or he may fend his pre- 
cept to the conſtable of the hundred. Mood, b. 4. c. 1. 
But the aforeſaid ſtatute being wholly directory, and in 
affirmance of the common Jaw, doth neither 4 85 the 
coroner from MY WONT: his e nor SOR, bim 


F . from 
* . ** * $5 „ ou > 4 FAS * 4 # EF $ — | 
# p ; 4 ad 1 — * * 
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...Cozoner..  _ 
from the execution of any part of-his 4 not mentioned 
in it, which was incident to his office before : Upon which 
ground, it hath been holden, that there is no. neceſſity 
that it appear in a coroner's inqueſt, that it was taken by 
the oaths of perſons of the next-adjacent towns; but that 
it is ſufficient to ſay, that it was taken by the oaths of 
lawful perſons' of the county; inaſmuch as ſuch inquiſi- 

tions, being good before the ſtatute, which is wholly de- 
claratory, muſt needs be ſo ſtill. But it ſeems that it 
ought to appear in every ſuch inquiſition, at what place, 
and by what jurors by name it was Ss, and that ſuch 
. _ Jurors were ſworn. 2 Haw. 47, 
fory. © 3. Theſe are to be at leaſt 12; and it ts ſaid, that all 
| perſons of the neighbouring towns, above the age of 12 
years, are bound to attend at the taking the inquiſition, 
unleſs they have a reaſonable excuſe to the Fe. 
| 2 It. 148. „ e 
Default in not 6. If the conſtables make not a return, or the jurors 
. returned. appear not, their defaults are to be returned to 
the coroner: and the conſtables or jurors in default ſhall 
de amerced before the judges ofaſſae. 2 H. H. 59. 
| Swearing and 7. The jury appearing is to be ſworn and charged by 


charge, the coroner to enquire, upon the view of the Dots, how 
; the party came by his death. 2 H. H. 60. 

View of the 8. For he can take indictments of death, only upon view 
body. of the body, and not otherwiſe, therefore if che body be 


| interred before he come, he muſt dig it up. And 'his he 
may do Jawfully within any convenient time, wy in 14 
days. Hales Pl. 170. 2 Haw. 48. 
Where the body 9. If the body cannot be viewed, | the coroner e can do 
cannot be view- nothing; but the juſtices of the. peace ſhall i en there- 
> of. Hales Pl. 170. 2 Haw. 48. ' 
Form of the 10. The jury being ſworn, and the body upon view, 
charge where a he ſhall f inquire upon the oaths of them, in this manner, 
7 perſon is ſhin. by the ſtatute of 4 Ed. 1. Ae 2. called the ſtatute de off 
ceoronatoris; Viz. 
EEE: : know where 'the perſon was „ Bain" whether i 
| re in any houſe, field, bed, tavern, or company: 
Who are culpable, either of the act, or of the force; 
and who were preſent, either men or women, and of 
what age foever they be, if they can ſpeak, or- wave any 
* diſeretion. 
And how many en be Foal colpabls,”e they ſhall be 
taken and delivered to the Heriff, and ſhall be committed 
to the gaol ; 
And ſuch as be found; ind be not bebe, ſhall be at- 
taehed until the coming of the judges of aſſize. FR 
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11. And, by the ſame Nature, if i it fortune any fuch where a ai” 
I man be ſlain, which is found in the fields, or in the woods, lain is found in 
/ firſt it is to be enquired, whether he were Hain 1 in che. . 3 
7 ſame place or not: 
p And if he were brought'and nid there,” they ſhall 40 f0 
4 much as they can to follow their ſteps that brought the 
body thither, whether ne were brought . W. a horſe," or Ir 
E in a cart: 3 
It ſhall be alſo tinted; if the dead perſon were known, 
or elſe a ſtranger, and where he lay the night before. 


h 12. Alfo, by the fame ſtatute, all wounds ought to be Wound 
viewed, the length, breadth, and deepneſs; and with 

ll what weapons; and in what part of the body the wound 

40 or hurt is; and how many be culpable; and how many 

0, wounds there be; and who gave the wound. 

8 13. And they muſt hear evidence on all bands, if it be Defendant's evi- 

5 offered to them, and that upon oath, becauſe it is not ſo dence. 


much an accuſation or an inditment, as an inquiſition or 
8 inqueſt of office. 2 H. H. 157. 

14. And by the aforeſaid ſtatute, if they be found culpa - Toinquire of the. 
ble of the murder, the coroner ſhall immediately go to his 8 _ 
houſe, and ſhall inquire what goods he hath, and what corn 
he hath i in his graunge; and if he be a freeman, they ſhall 
inquire how much land he hath, and what it is worth 
yearly, and further, what corn he hath upon the ground: 
and likewiſe of his freehold, how much it is worth yearly, 
over and above the ſervice due to the lord of the tg and 
the land ſhall remain in the king's hands, until the lords 
of the fee have made fine for it: 

And when they have thus enquired upon every thin 
they ſhall cauſe all the land, corn, and goods to be val 
in like manner as if they ſhould be ſold immediately; and 
thereupon they ſhall be delivered to the whole rownlhip, | 
which ſhall be —— before the judges for all. 

15. In like manner, by the ſaid ſtatute, it is to be in- perfns drowned = 
quired of them that be drowned, or ſuddenly dead, whe- W dead . f 
ther they were ſo drowned, or flain, or ſtrangled by the Ss 
ſign of a cord tied ſtreight about their necks, or about il 
any of their members, or upon any other hurt found 
upon their bodies. And if they were not lain, then 
ought the coroner to attach the finders, and all other i in 
the compan 
16. He Gaal. alſo enquire, whether the bend fund 
guilty, fled; for which flight they forfeit goods-and n 
tels. 2 Haw. 48, 5 

And it hath bite "Formerly held, that if a perſon were 
flain, and upon the Megs inqueſt on view of _ 22 

l 03 | 


Flight, 
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Townſhip amer- 


ced for an eſcape. 
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it were found that ſuch a perſon fled, tho” the ſaid perſon. 
were afterwards acquitted both of the felony and flight, 
yet he forfeited his goods; for the coroner's inqueſt is ſo, 
ſolemn, that it is not traverſable; alſo when the goods are 


once lawfully veſted in the king, by that inqueſt the pro- 


: perty of them cannot be deveſted. But this opinion ſeem- 


eth harſh and unreaſonable, that a man ſhall be liable to 
forfeit all his goods, which may perhaps be all that he is 
worth, by an inqueſt taken in his abſence, without either, 
hearing him, or giving him an opportunity of defending 
himſelf, 1 Bac. Abr. Coroner. D. 2 Haw. 54. 
Alſo it is ſtrongly holden in ſome. books, that an in- 
queſt of ſelf murder, found beſore a coroner, cannot be 
traverſed: but the contrary opinion being alſo. holden by 
books of as great authority, and ſeeming alſo to be more 
agreeable to the general tenor of the law in other caſes, 
it ſeems to be the better opinion, that ſuch inqueſt by 
being removed into the king's bench by certiorari, may 
be there traverſed by the executor or adminiſtrator of the 
pM#ſon deceaſed ; or in caſe the coroner's inqueſt find him 
to have been a Junatick, by the king or the lord of the 
manor. 1 Bac. Abr. Coron. D. 2 Haw. 54. 

17. And if any perſon. be-ſlain or murdered in the day 
time, and the murderer eſcape untaken, the townſhip ſhall 
be amerced. 3 H. 7. c. 1. 5 - | 
18. Concerning horſes, boats, carts, and the like, 
whereby any are ſlain, which properly are called deadands, 
they alſo ſhall be valued, and delivered unto the towns as 


before. oy Ed. I, A. 2. | 


b oll. 19. All which things muſt be inrolled in the rolls of the 


Sheriff's rolls. 


COTOner, 4 Ed. I. ft. N C34 F 
20. And the ſheriffs ſhall have counter rolls with the 


coroner, of things belonging to their office. 3 Ed. I. 


C. 10. 


View. 
7 


Adjourning afier 21. But it is not. neceſſary that the inquiſition be 
taken in the very ſame place where the body was viewed; 


but they may adjourn to a place more convenient. 2 


Hau. 48. 


Burial, 


Certifying to the 
” 4 Chg | 


22. Immediately upon theſe things being inquired, the 


bodies of ſuch perſons being dead, or ſlain, ſhall be buried. 


4 Ed. . 2. ; 


23. By the 1 & 2 P. & M. c. 13. f. 5. Every coro- 
ner, upon any inquiſition before him found, whereby any 
perſon ſhall be indicted for murder or manſlaughter or #8 
acceſſary before the offence committed, ſhall put in writing 
the effect of the evidence given to the jury before him, be- 
ing material; and ſhall bind over the witneſſes to the next 
| | general 


Gi on pain of . fined by the court. 
By the expreſs words of which ſtatute, he may enquire 


of acceſſaries before the fads; but he cannot enqu ire of ac- 
\ceſſaries after the fact. 2 Haw. 48. 

24. He ought alſo to enquire of the death of all baten Perſons dying in 
who die in priſon ; that it may be known, whether they gaol. 


died by violence, or any unreaſonable hardſhips : for if a 


f HRW theidiireſs of the gaoler, comes to an untimely 
e 


ath, it is murder in the gaoler, and the law nner ma- 


lice in reſpect of the cruelty. 31. 52, gt. | 

And this inqueſt" upon priſoners ought to conſiſt of a 5 
party jury, that is, ſix of the priſoners (if ſo many there 
be), and ſix of the next vill or pariſh, not biene. 


Unmnfrevill's s Coroner. 212 


26.-3f the inquiſition thall 1 1 9 in 5 84 of Ingviſt o jon 
. king's bench, the coroner by leave of the court may take 


up the body again, and take a new inquiſition. E. 5 G. 


K. and Saunders. Str. 167. M. 9 G. Caſe of the gel | 
ner of Menlick. Str. 533. 


And if a coroner appear to have been corrupt in ag 


an inqueſt, it ſeems that a melius. inguirendum {hall go 


to ſpecial commiſſioners, who ſhall proceed not on view, 
but upon teſtimony ; and the coroner ſhall have nothing 


to do with ſuch inqueſt: But where the inqueſt is quaſh- 


ed for want of form only, he ſhall take a new one in 


like manner, as if he had aan en dane I inen i; 
Coron. D. 


VV. His power and duty in other matters. 


45: ih He ought to inquire. of wether that is found; do Treaſure trove, 

were the finders, and likewiſe who is ſuſpeRed thereof ; * 
and tbat may well be perceived, Where one liveth rio- 
touſly, haunting taverns, and hath done ſo of long time: 


hereupon he may be attached for this ſuſpicion, by four, 


or ſix, or more pledges, if he may be found. 4 Ed. 1. 


A. . 


2. Beſides his judicial alias, he bath alſo an authority Executing pro- 
miniſterial as a ſheriff; namely when there is juſt excep- ceſs, 
tion taken to the ſheriff, judicial proceſs ſhall 3 
to the coroner, for the execution of the king's writs e and 
in ſome ſpecial caſes, the king's original writ ſhall 4 im- 
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3. He is bound: to be ee in the 800. — 
pronounce judgment of outlawry upon the exigent, — 5 
quinto eractus, at the _ court, if the ee doth not 
appear. Mood, b. 4. c. 1. | 
Appeals, ab- 4. He had anciently alſo a power in certain appeals, ar 
juration, of rape, and maim; and alſo in caſes of abjuration be 

felony or 1225 offences; which are now out 90 uls. 


v. His Iten ; . 


reef 131. 40 1. — the ſtatute of 3 H. 7. ei 1. The c coroner b that 
0 for his fee, upon every inquiſition taken upon the 
view of the body flain, 138. 4d. of the goods and chattels 
of him that is the ſlayer and murderer, if he have an 
goods; E and if not, he ſhall haye for his ſaid fee, of fuel 
amerciaments as ſhall fortune any townſhip to bs amerced 
ob eſcape of ſuch murderer. _ 
Fee of 208, and oreover, by the 25 G. 2. c. 29 e every inqui- 
alſo gd, a mile. Gtion (not taken upon view of a body dying in gaol) he 
ſhall have 20s. and alſo 9d. for every mile he ſhall be 
compelled to travel from his uſual place of abode to take 
ſuch inquiſition ; to be paid by order of the juſtices i in 
_  ſeflions, out of the county rates; wok which order no fee 
ſhall be paid. / 1. 
And for every inquiſition taken on view of a body dy- 
ing in priſon, he ſhall be paid ſo much, not exceeding 
208. as the juſtices in ſeſſions ſhall allow; ta be pig in 
like manner. f. 2. 
But no coroner of the king's houſhold, and of the yerge 
of the king's palaces; nor any coroner of the admiralty ; 
or of the county palatine of Durham; nor of the city of 
- London and borough of Southwark, nor any franchiſes be- 
Jonging to the faig city ; nor of any city, town, or fran- 
chiſe, not contributing to the county rates, or within 
which ſuch rates have not been uſually aſſeſſed, ſhall be 
intitled to any benefit by this act; bot they ſhall have 
ſuch fees and ſalaries as they were allowed before this 
act, or as ſhall be allowed by the . T who r 
have been appointed. / 5. | 


V1. His puniſoment for not doing 1 bis "EY 


is punHhment 1. Coroners concealing felonies, or not doing their duty 
40 negle of tbr favour to the miſdoere, ſhall be impriſoned a year, 
252 \ and fined at the king's pleaſure. 3 Ed. 1. c. 9. 
2. And by the 3 H. 7. c. 1. If any coroner be remiſs, 
and make not inqu iſitions upon the yiew of the N * 
an 


1 


228 


am 8 che * to he —_ delivery, he e ſhall foreit 
'to the — an hundred ſhillings. 
3. And by the 25 G. 2. c. 29. If any coroner, Hot ap- 80 


pointed by an annual election or nomination, or whoſe of- 
fice is not annexed to any other office, ſhall be convicted 
of extortion for taking more than his lawful fees, or of 
wilful neglect of his duty, or miſdemeanor in his office; 
the court may adjudge him to be amoved from his office ; 


and thereupon, if he ſhall have been elected by the free - 


holders, a Writ ſhall iſue for the amoving him, and elect- 


ing another in his ſtead; and if he hath been appointed 
by the lord of any liberty or franchiſe, or in any other 


manner than by the freeholders, the perſon intitled to 
nomination, ſhall on notice of ſuch judgment of amoval, 
nominate another perſon in his ſtead. f 6. 


4. And he ought to execute his office in perſon, and 


not by deputy ; for he is a judicial officer. Mood, 5. 4. 


c. 1. Otherwiſe it ſeemeth that he ſhall incur the afore= 


22 penalties, for remiſſneſs or . of duty. 


The coroner's precept to ſummon a jury. | 


Weſtmorlund, + 'To the high conſtable of ——in the 


aid cOuneys 


Ter, are in the name of ent heres bord the . 
to require you, — upon fight hereof to ſummon 
and warn 24 good and lawful men of the four next totumſbi 
fo in the ſaid county, to be and appear before — 
C. Lg one of the coroners of the county — at 
aforeſaid in the 8 en the — day of 
- then and there to inguir de, and execute all ſuch 
* as on his majeſly's beha 7 Bal 8 lawfully given them 
charge, touching the Perry A. D. be you I there 
to certify what you ſhall bave Jo in the premiſſes, and fur- 
ther to do and execute what in behalf of our ſaid lord the king 


ſhall be then and there injoined you. Given under my a 


#ud ſeal the —— day of — | 
The Jurors « oath on the coroner's an. 
W inguire, and true preſentment 3 


on the beha our ay lard ob king, how and 
in. whe nam A N Eee 


„ 


LO ker 


3 1 
ky f 
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After the foreman is ſworn, the reſt may be ſworn, three 8 
or four together, as follows: „ e F 
Such bath as A. F. the foreman of this inqueſt hath for hit c 
part taten, you and every of you ſhall well and truly obſerve | 
and ktep on your parts reſpectiuely: So help you God.  - ; 
THE evidence which you ſball give to this inqueſt, on the J 
+>. behalf of our ſovereign lord the king, touching the death 1 
f A. D. fall be the truth, the whole truth, and nothing but Te 
the truth: So help you Gd. «Mech + : 
Inquiſition of murder. : 
Weſtmorland. A N inguiſition indented, taken t / 
| 25 A in the county of —— aforeſaid, the —— 1 
day in the year of the reign of — b.. ? 
fore me A. C. gentleman, one of the coroners of our lord th Wi © 
Ling, for the county aforeſaid,” upon the view of, the body of J 
A. D. then and there lying dead, upon the oaths of A. B. / 
C. D. E. F. Sc. good and lawful men of ——— aforeſaid, g 
and of three other of the next towns, to wit, K. L. and M. : 
m the ſaid county, who being ſiborn and charged to inquire en / 
the part of aur ſaid lord the king, when, where, how, and 
after what manner, the ſaid A. D. came to his death, do ſay, J 
upon their cath, that one A. M. late of ——— eforeſai, , 
 » gentleman, not having God before his eyes, but being moved and 
© ſeduced by the inſtigatian of the devil, on the —— day of —— 
5 in the S ——— afareſaid, at the firſt hour in the 
night of the ſame day, with force and arms, at in the 
county afore/aid, in and upon the aforeſaid A. D. then and 
there being in the peace of God. and of the ſaid lord the king, 
Jelononfly, voluntarily, and of his malice ee mad: 
an aſſault : and that the aforeſaid A. M. then and there with 
à certain ſword made of iron and fleel, of the value of 55. . 
which he the ſaid A. M. then and there held in his right hand, 
the a . A. D. in and upon the leſt part of the belly of th: | 
ſaid A. D. a little above the navel of the ſaid A. D. then 4 


aànd there violently, felonioufly, voluntarily, and of his malice 
 Forethought, flruck and pierced, and gave to the ſaid A. D. 
then and there toith the ſword aforeſaid, in and upon the afart- 
ſaid left part of the belly of the. ſaid A. D. à little above tht 
navel of the' ſaid A. D. one mortal wound. of the breadth / 
; baif an inch, and of the depth of three inabus, , -which ſaid | 
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and fo the ſaid A. M. then and there feloniouſly killed and mur - 


ling, his crown and dignity. 


nd the ſaid jurors further ſay, #þon their oath aforeſaid, 


Jeoman, and B. A. of ——— yeo- 


that A. A. of 


. 


man, were feloniouſiy preſent with drawn ſwords, at the time 
of the felony and murder a in form aforeſaid committed, 


that is to ſay, on the ſaid u. day of —— in the - — 
year aforeſaid, at —— 77 in the county aforeſaid, 
at the firſt hour in the night of the faid day, then and there 
comforting, abetting, and aiding the ſaid A. M. to do and 
commit the felony ani murder aforeſaid in manner aforeſaid, 
0gainſt the peace of our jaid lord the ing, his erown and dig- 
nity. 72 9 : 3 | 

5 "od moreover, the jurors aforeſaid, upon their oath afare- 
faid, do, ſay, that the ſaid A. M. A. A, and B. A. had 
not, nor any of them had, nor as yet have or hath any goods 
or chattels, lands or tenements, within the county aforeſaid, or 
elſewhere, to the kn;wledge of the ſaid jurors. [Or, And the 


jurors aforeſaid, upon their cath aforeſaid, de ſay, that the © 
ſaid A. B. at the time of the doing and commiiting of the felony. 


and murwer afortſaid,' had goods and chatteli, contained in the 
inventory to this inquaſtion annexed, which remain in the cu- 


flody of B. C.J '% i e 
In witneſs whereof, as well the aforeſaid coroner, as the 

Jurors aforeſaid, have to this inguiſition put their ſeals, on the 

day and year aforeſaid, and at the place aforeſaid. » 


; f . A. B. | " 
A, C. Coroner. | NS. C. D. Ih 15 
WAR Eo Wl 000 000.37 0 OR A jrery» 


An inquiſition where one hangs himſelf.” 


— As above to not having God before his eyes, 


but being ſeduced and moved by the inſtigation of the devil, at 
—— eforgfaid, in à certain wood at - afereſaid 
Nanding ant being, the ſaid A. D. being then and thers alone, 
with a certain hempen cord of the value of 3 d. which he then 
and there had and held in his hands, and one end thereof 
then and there put about his neck, and the other end there 
tied about a baugh of a certain oak tree, himſelf then and there, 
with the cord afereſaid, voluntarily and felomouſly, and of bis 
malice forethought, hanged and ſufficated ; and fo the jurors 
' Qforeſaid, upon their oath afireſaid ſay, that the ſaid A. 2 
| en 


murta! wound the aforeſaid A. D. then and there inſlanth died ʒ 
dered the ſaid A. D. againſt the peace of our ſaid lord Ns} 


\ o 4 9 . ny — — — * — 
_— "x5 of EY - 2 vv nin : _ o 
— a | 


2". then and there in manner and form aforeſaid,. as a felon of 
himſelf, feloniouſly, voluntarily, and of his malice forethought, 
Bimſelf killed, firangled, and murdered, againft the peace, &c. 


An inquiſition where one drowns himſelf, 
— aforeſaid, in the county aforeſaid, then 


and there being alone, in a common river there, called —— 
himſelf voluntarily and felonioufly drowned : And ſo the jurors 
. . upon their oath aforeſaid ſay, that the aforeſaid 
A. D. in manner and form aforeſaid, then and there himſelf 
voluntarily and felonioufl; as a felon of himſelf killed and mur. 

dered; againſi the peace '; . | 


An inquiſition where one dies a natural death. 


hat the ſaid A. D. on the ay of —— 
in the year aforeſaid, at the pariſh and in the county afore- 
faid, to wit, in a certain place called was found dead; 
that he had no marks of violence appearing on his body, and died 
by the viſitation of God, in a natural way, and not otherwiſe, 
In witneſs, &c. e 


An inquiſition upon one who dies in gaol. 
who ſay upon their oath, that the aforeſaid A. D. 
on the day of the taking of this inquiſition, being a priſoner 

in the gaol at ——— in the county 2 then and iber: 

died of the wiſitation of God, and then and there in manner 


and form aforeſaid came to his death, and not otherwiſe. In 
« witneſs, &C. 


An inquiſition on one non compos mentis. 


— who ſay upon their. oath, that the aforeſaid A. D. 
on the day and year aforeſaid, and at the time of bis death, 1 
wit, from the —— day of ——— to the time of his death, 
and at the time of his death aforeſaid, was a lunatich, and 
a perſon of inſane mind; and that the ſaid A. D. being a lu- 
natick and a perſon of inſane mind as afareſaid, did on the 
— — day of come alone to à certain river, called 
5j the ſaid county, and did then and there caſi 71 
into the ſaid river, and drowned himſelf in the water of tht 
ſaid river. And fo the jurors aforeſaid, upon their oath afort- 
Said ſay, that the afareſaid A. D. frem the cauſe aforeſaid, in 
manner and form aforeſaid, came io his death, and not otber- 
Wiſe, Wine ts on e 
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A inquifiion Achs fle curting his chroat, 


ex: by ths inſligation of the devil, at afareſaid 
in the 2 aforeſaid, in and upon 17 0 50 2 5 5 
belng in the peace of God and of the ſaid lord the king, fel. 
nioufly, voluntarily, his: malice forethought, made an 
aſſault : and that the pr A. D. then and there with a 
certain knife, of the value of one penny, which he the faid 
A. D. then and there held in his right hand, himſelf upon his 
throat then and there felomouſly fly, voluntarily, and of his ma- 
lice forethought did firike, and gave to himſelf then and there. 
with the knife 9 5 upon his 1 8 dreſaid one merta! 
wound of the breadth of four inches, and the depth of one inch, 
of which ſaid mortal wound the ſaid As D. at 1 
ſaid in the county * langulſbed, and gebn i 


in the year 3 — 
ſaid, to the — day of = and that the ſaid A. 
the day of ——— afireſaid, in the —— year afore= 
ſaid, at e in the county aforeſaid, of that mar= 
tal w died. . * * e afers * . 


For killing another i in his own defence. | 


. oaths ſay," that Ax K.. late 9 i= | 
gentleman, at =——aforeſaid in the rs county, on 16e: 
day . in the — ear of ———— in ihe. 


God and of our. ſaid lord the king then being, A. 


in the county of ——— at the hour f 
ofternoon e the ſame day, did come, and upon him the ſaid 
A. K. then and there of his malice forethaught\did make an 

aſſault, and him the faid A. K. did then and there endeavour 


Pg 


lo beat and kill, by continuing the aſſault aforeſaid, from the 


houſe of one N aforeſaid to a certain place 
called . in the county aforeſaid, and the ſaid A. E 
feeing that the ſaid A. M. was fo malicioufly d: 2 

certain wall in the ſaid place, c 4 — did flee, and 

from thence for fear of death could not eſcape, and Jo the ſaid 
A. K. himſelf, in preſervation of his life, again the ſaid 
A; continued to defend, and in his own defenc im the ſaid 
A, M. upon the right part of the breaft of 1257 the faid A M. 
with. a certain ſword ef the price of .one ſhilling, which the 
ſaid A. K. then and there held in his right: hand, did firdke, 
then and there giving to the ſame A. M. one mortal wound, of 
the breadth of one inch and ef the depth wa three inches, of 
which ſaid mortal wound the faid'A. aforcſaid 
in the county 1 ä and lng lived PF. 

6 


_ Cozone | 
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from thence next enſuing, and that the ſaid A.M. on the ſaid 
diy of = in the . hear aforeſaid, at. 
aforeſaid i in #6 faid county, of that mortal wound died; - 
ho the ſaid A. K. did then and there 8 7 him the af (pod A.M 

in his own de efence. 


2 
* It 1 * N 
* 


An inquiſition where the murderer 3 is unknown, 


— The ſame: as before, voly fay, — . that a cer- 
tain perſon. unknown, &c. and add And the ſaid ju- 
ros upon their oath aforefaid further ſay, that the ſaid perſm 

unknown, after be bad committed the ſaid felony and murder in 
manner e did 398 away : Ts the org "Ces r 


* x r FR — 
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Cottage. 


Ege 8 net. Cote) is a little houſe. for habitation, 
without any land. belonging to. it. Mood, b. 3. c. 3. 
By the 31 El. c. 7. No perſom ſhall build any cottage for 
habitation, nor convert any building to be uſed as à cottage for 
habitation, unleſs he lay to the ſame four acres of ground at 
the leaft, according to the flatute or ordinance de terris men- 
ſurandis, being his own freehald or inheritance lying near ia the 
ſaid cottage, to be continually occupied and manured-therewith, 
s long as the ſame cottage ſhall be en 1 155 100. 
to the king. 1. 
And every perſon who gal uphold: dn aten any alas 0 
tage, 10 be eretied or converted for habitation, whereunto Four 
acres ſhall not be laid to be occupied: therewith, Wal, TAR 
to the king 40 8. for every month. {forme nh 0k 
And there fhall-not be any inmate, or "a families than 
one, divelling in any one cottage 3” on pain that the owner or ac- 
crpier ſhall forfeit to the lord of the leet 108. a' month, who 


on preſentment may-levy the ſame 1 g, or ys for it in 
| oy court of record, 1. 3. 


And the juſtices of aſſiæc, jn ;nſlices by; the en; in * rr and 
every lewd within his leet, and no others, may hear and determine 
all offences againſt this act, by indiftment or by preſentment, 
or informatian, and award execution 5 fieri 1 a 
capias, or otherevije. ſ. 4. 

But this at? ſhall not extend to 41 cottage. in any city, torun 
corporate, or ancient borough, or market town; nor to ay cot- 
ages for wen 9985 in 1 mee works, coal mines, 
: 8 8 * 


5 oy 
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+... wo _ mv wy 


f 


> I-80 


ſea, or on the 21 a ee river where the admira 


quarries, er delfs. of | ne or „ or in . Kick ils 
lime, or coals, 2 6 as they be not e ane mile di Bows [Tom *.. F 


lace of working. I. (4 I 
o this ſhall not extend toc any cottage within « a _ x 


RPO 
to have juriſdiction, "ſo long as no perſon ſhall inhabit” Get 

but a ſailor, er man f manual occupation. for furniſhing. my. 
ſhip or veſſel; nor to any cottage to. be BETA in any fereftychaſe,. 

warren, or park, 15 o long as n other perſon ſhall therein inha- 
bit, but an under keeÞer or Warrener.sz nor 10 an cottage. Gere 
tofore made, ſa Aye as no other perſon ſhall therein inhabit, but. 


a common herdman or. ſhepherd, 2.5 keeping the cattle or ſheep 
of the tawn, or a poor, . 2 impotent perſon. : 
nor to any cottage to be. = ſe, 1b 8 ju 7 
complaint to the afſizes or ſeſſions, 77775 by a — be decr 
to continue for habitation, Fl long only as by ſuch decree Gat 5 | 
limited. 1. 
And by the 43 El. c. 2. The churchwardens and overſeers, 
by conſent Y the lord of the manor, may erect cottages on the 
= and commons, ow the habitation of the poor, but A no 


ether purpoſe. ſ. 3. 


No perſon ſhall Build as 5 ben be b An indict- 
ment for eng a cottage contrary Ts, the ſtatute, was 
quaſhed ; becauſe it was not ſaid tha inhabited it 0 
for if It ws, not inhabited, it was no. offence, -x Fenty 


1075 | uni 
Ae to the Patute or is de terris — 
That is, after 16 4 foot to the pole. A r e 


Being his own freehold or inheritance} Therefore neither 
grounds holden b copy, or for. life or lives, or for any 
number of years will ſerve: and it muſt be freehold, Cl. 
ther in fee ſimple, or fee tail. 2. Inf. 737. 


Fuftices of Ae, Juſtices of the Feace in /efſi ons, and every 
lord within his leet}. So that there is a concurrent power in 
every of theſe three; and the judgment of, ſuch one of 
them as doth 10 inquire of, hear, and Steen eh 
ſame, ſhall ſtand. ay 7 ' 


Net to any cottage - tov "ol made] That i is, crefted;be 
fore the making of this 


Finally, Lord Coke obſerving upon this act of 8 35 BL. . 
ſays, The inconveniences that grow by unlawful cottages 
againſt this ſtatute are great; being neſts to hatch idleneſs, 
the mother of pickings, thieveries, ſtealing of wood, and 
the like; ; tending alſo | to the FROG: of lawful,com-- 

moners, 


County court, 


When toe 


holden. 


Where to be 
| kept. 


moners, for Ws new — — 4 
of man, tho' they have four acres ofgground or more 
laid to them, according to this act, ough 
in the waſtes of the lord; but che greateſtinconvenience 
of all is, the ill breeding and educating of youth; which. 

| Inconveniences may be eaſily helped and femedied, by 
the proviſions of this excellent law, if lords of Jeets and 
their ſtewards would look to the execution of this add, 
which (he ſays) he holds to be the readieſt means; for al- 


| — t common | 


zeit the cottage erected, or converted, cannot by any 
rovifion in this ſtatute be demoliſhed, or pulled down, 


yet the execution of the penalty of this act will make it 
uninhabitable, and work the geſired effect. And they 


may alſo be amerced, for wrongful EY in Hap 


rm * 5 
court baron.” 2 N „ 
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CcCiuounty tourt. 


1. A NCIENT ep the comites, weint, or TY | had 
1 the government of the counties; and, ache ward 
the itecomites or Per i fr. And the county ſeemeth to be 


nothing elſe, but the diſtrict of the comes, or count. «Shirt 
is a Saxon word, from ſcyran, to ſhare or divide, for that 
the ſhires or counties are divided by certain 2 and 


bounds from each other. And the e n. ſcyre· 
ire; 


gerefa is the reve, grave, or governor of wherein 
he hath great power, being Freren the chief officer under 


the kin 

2. Th he ſheriff holdeth in his county two. courts ; the 
1 and the county cpurt: The torn is che king's-· court of 
record; for criminal eauſes, and for redrefling of common 
grievances within the county; the county court is not a 
court of record, but only a court baron, for civil cauſe, 
and this is the court of the ſheriff himſelf. 2 pH 
: EN By the 2 & 3 Ed. 6. c. 25. No county court ſhall 
be longer deferred than one month from court to court, 


ſo that the county court ſhall be kept every. month, and 
not᷑ other wiſe. 8 


And this is to be accounted 28 days to the month, and 
not according to the month of the kalendar. 2 Inſi. = 
4. It may be kept at any place within the _—_ 
d reſtrained by ſtatute. Mod, 5. 4. M . — 
5. 


— 


| 
: 
4 


5. The ſuitors, that is, the freeholders, are the judges tiow far the 
in this court; ate of 
Merten, the ſheriff is judge. And by the ſtatutes con- 
cerning parliamentary elections, he is judge at the election 
of knights; for he muſt make a true return at his peril. 
Bar. ↄ ˙ W. ¶ 21/0 went Frnt aid , | 
6. This court ſhall hold pleas betwixt-party and party, Of what ſum 
where the debt or damage is under 408. 4 inſt. 266: 111 FP _ hach 
But in a replevin, the ſum may be above 40's. 4 Iuſt. : 


% 


7. Alſo it hath not 6ognizance. of treſpaſs vi & wrmis, Of what offences 


becauſe a fine is thereby due to the king, which it cannot this court bath 
impoſe. 4 Inſt. 266. I TOR ß OY 


8. And by the 11 H. 9. c. 15. Noplaint ſhall be en- one plains fut 


tred in the county court, but where the plaintiff, or his at- one treſpaſs or 
torney is preſent; and the plaintiff- ball find pledges eee 
purſue his plaint; and he ſhall have but one plaint for 

one treſpaſs or contract; on pain of 40 8. half to the king, 

and half to the proſecutor. And one juſtice may examine 

the ſheriff or other officer, making default; and ſhall, 

within a quarter of à year, certify the examination into 

the exchequer. JJVVVVVCVCVVVTFFCTF 6m. 6, 

But as to the. pledges: abovementioned; they ate now 

diſuſed in this court; and were formerly uſed only in caſes 

whete. the plaintiff lived out of the county. Ertento. 11. 

* Cvunty C. are * 2 aſe 52571 1 47115 rann A 185 
9. But by virtue of a writ of juſtiries, the court may Wait or vain 
hold plea = treſpaſs vi & armis, and of any ſum, or of Mice: 
all actions perſonal above 40s: For this writ is in the 

nature of a commiſſion to the ſheriff, and is vicontiel; that 

is, belongs to the ſheriff, and is triable in the county 

court, and is not returnable. 4 ſt; 266. 


10. By the t2 G. 2. c. 13. fl 7. If any perſon ſhall Who ſhall act 6 


commence or defend any action, or ſue out any writ, pro- attorney in this 
ceſs, or ſummons, or carry on any proceedings in ther. 
county court, who ſhall not be admitted attorney or ſoli- 
eitot according to the act of 2 G. 2. c. 23. he ſhall for- 

feit — |. with coſts, to him who ſhall ſue in any court of 
record. i,, ß ä 1 
II. The plaintiff in this court firſt takes out a ſum- gon; 
mons, returnable at the next county court z and if the | 
defendant do not appear, an attachment or diſtringas is to 
be made out: but it the defendant appears, the plaintiff 
Is to file his declaration, ſnewing his cafſe of action, or 
matter of complaint, in what manner the action acerued; 
at what time and place the wrong was done, and the da- 
mage he hath ſuſtained. Greenw. 11. Read. County 2. . | 
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b agree re-diſſeifin, by the ſtatute of ſheriff is judge; | | | 
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Dectithtios, 1 d 2s 11 the defendant doth appear, J.he 8 
after gives a rule to declare, and the pl stiff doth not Tag 

his declaration within the time, be may be nonſbited. 14 
Continuance, 13. When the plaintiff hath dechated, he mut Wutinue 
5 ſuit from court day to court day, otherwiſe the defen- 
dant may take advantage of it; and thisis called a con- 
tinuance, being an l of the: tit t kram time 12 

time, to keep it on ſoot . id. | 
Dies datus. 14. The rule, or dies datus, i is 1 Rader day! is given 
dt.s the plaintiff to declare, or to the defendant to plead; 
and the time given is uſually to the next — Us 

J uren occaſion may be inlarged. id. 
Anſwer, © | 15. The next court after filing the declaration, ang 3 in- 
| qpatlanitie: given, the defendant is to put in his anſwer or 
plea, and if the plaintiff join iſſue, they may proceed to 
trial the next court day, if they proceed not farther by 
replication, rejoinder, ſurrejoinder, and the, like. 16... 

Plca of freehold, © 16. But if freehold is pleaded by the defendant this 
court can proceed no further, for freehold ſhall Heyer be 


tried without writ; therefore the cauſe mult be remoygd: 
as when a defendant avoweth for damage feafant, Anf th 
plaintiff Juſtifierh by reaſon of common bf paſture. by 12055 
| Kane 
; Judgment and 17. Where S0 ben for the pf 12 8 5 3 
diſtreſs. ment entered thereupon, a eri facias may 


 - againſt the defendant's goods, which may be taken; 15 
tue thereof, and appraiſed and ſold, to ſatisfy. 1055 Plain: 
tiff; but if the deb dent hath no goods where Upon to le- 
vy, the plaintiff remains without remedy in this court, 
for it being no court of record, no capias lies there; but 
an action may be braught at common Ga e ocz 

Big ment entred. 'Greenw: 22. Reads County C. 
Nn er. Cauſes are removed out of this court, by, kh hits 
recordare. ard which-iflues out of the chancery, ditected to the 

ſheriff, commanding him to ſend the plaint that is before 
him in his county court (without writ of iuſcicies) into the 
court of king's bench, or common pleas, to the end tbe 
cauſe may be there determined. And the ſheriff is hereupon 
to ſummon the other party to be in that court, (into which 
the plaint is to be ſent) at a day certain. Aud of all 
this he is to make a certificate under his own ſeal, and the 
ſeals of four ſuitors of the ſame court. Read. County O. 
Removal by 19. Cauſes are alſo removed by tone, Which differs in 
poue, , nothing from a recurdare, but that it removes ſuch ſuits 
as are before the ſheriff by writ of juſticies, and a recor- 
dare is to remove the ſuit that i is 8 plaint only, without 


writ, 14. 
20, " Art 


— 


common a 2 
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22. Out, of tl 
court, for the e. eal 
_ dition as the, cc 
weeks. 1 8 8 121558 
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2 Gf ounty > rate.” e 


15 ra) rates een lowing, 1 in es to Several rates 
tal 


12 t e of cit collections, throwa into one 
wo fg 5 b a and 1 ed . os ger len 
555 or repairing county bridg 8. 10 hit York les 
oinin PAR? for tlie I 15 125 bs... 
ik 22 H. 8. c. 5. and 1 An. . e 
Far 9 th ing and repatring' county gaols ; by 11 & 


* 3 | , maſter of the bote of correction bis Gal: Fo | 
3 Weak. and ſick in bis cuſtocy z ; by the 


2 tar the priſoners i in the king's benen and 

h 5 Wen and of poor hoſpitals in the \counity, 
1 85 Mall fuflain loſſes by fire, water, the 

Ss other. cos 7 other 22 3 for 


en 9 


1 ſetting priſoners on 7 by 5 I 0 2. 4, 4. 
N ſale 12 diſtinct rates (and that for vagrants 
by the 12 An. now repealed) are incorporated into one ge- 
neral county rate, by the 12 G. 2. c. 29. And by the ſaid 
ſtatute and other fubſequent ſtatutes, t eſe other following 
charges are likewiſe directed to. be paid out of the 10 
wars county rate; to wit, 
K The treaſurer” s ſalary; by the 12 G. 2. k. 20. 
Charges attending the removal of any the ſaid ge- 


0 county FOR by f gh, Ly the 12 G. 2. c. 29. 
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bridges; by the 14 G. 2. c. 33. if tisch Hit 


- E. 3: £20. 


ſizes, in order to their 


Ed ya (a). 
(9) Money for purchaſing lands at the! ends ef, 


(10) Charges of building or repairing houftaidf Forte. 


tion, and for fitting up and furniſning the ſame; and em- 
ploying the perſons ſent thither; bythe: 17 Ge . 733 


(11) Charges of apprehending, conveying, and main. 


taining 7 ues and vagabonds; by the 17 65 2. . $551) 


(12) C Arges of the ſoldiers carriages; over and above 


us officers pay for the ſame, by the ſevetal-yeatly ad 


againſt mutiny and deſertion, and by ll act of che 


(13) The coroners fee of ꝙ d. a eee e 
take an inquiſition, and wo 3 for ug 75 by the 256 
2 . 29. * 1 2 % 2 Wo ; 114 F 8 

(14) Charges of 2 perfor 65 the aol, or hou 


of correction; by the 27 G, 2. , 3. 4 


(15) Charges of -proſecuting and convieing bach. 1 57 


8 2. c. 36. and 27 G. 2. f. „ BW bY 
) 


Charges of proſecuting ant "conviting ja 
8 ſhipwrecked goods; by the 26 G. 2. 6,19. 
(17) Charges of maintaining the militia, t N f 


. by the militia act of the 2 G. 3. 2. 20. 18 


(18) Charges of 20 inſolt 7 debton 19/40 the af 
arge 

able to pay; by the 32 G. 2. c. 2 73k Se 104, e 

To which may be. Wo. theſe following by for 


ſtatutes; wiz. 


(19) By the 6 G. . 23. The charges oP tranſprin 
felons. are directed to be paid by the aha iſuret out of the 
county ſtock ; which is now he. fame in effect, as to 


. - charge it upon the general county rate; ſitize ther an be 


e ſſions to lay 
the rate. 


no county ſtock in tbe treaſurer's hands but that. 


(20) Charges of carrying pariſh apprentices, ben? to 
the ſea-ſervice, to the Ants which the N 1805 


by the 2 & 3 An. c. 


2. And that the — may be collected with 28 much 
eaſe, and as little expence as poſlible, the juſtices at thei 
eneral or quarter ſeſſions, or the greater part of them. 
all have power to make one general rate to anſwer al 
the purpoſes aforeſaid. 12 C. 2. c. 29. / 1. 

Which rate ſhall be aſſeſſed in ſuch proportions in every 
pariſh or place, as any of the 5K by 1 the Je ſeveral form 
atts have been uſually aſſeſſed. 

By which laſt words 7 0 being made to the for- 
mer acts, as to the manner of proportioning the rate, it | 
proper to inſert here, how the caſe ſtands upon the ſaid for- 
mer 75 as to ſuch laying ofthe MOI] ; and it is ** 


(1) By 


4 
+ 
4 


Count 2 rate. 
( 1) By the aboldifiehtic | 


within their juriſdiction, in ſuch reaſonable ſum, as they 
ſhould think convenient. And by the 1 An. H. 1. c. 18. 
Every town, pariſh, or place was to be a 


t be pe c. 5. (for relief of priſoners) the ju- 


Fas to rate every pariſh at fuch reaſonable ſums as 


ſhould think convenient. 
By the 44 El. c. 2. (for hoſditals and the e } 


00 was to be rateably aſſeſſed upon every gi" 


(4) By the 7 J. c. 4. (for the maſter of the houſe of 


 reftion bis ſalary the ſame was to be rated, as for ho dial, 


and the marſhalſea, by the 43 El. c. 2. | 
(5) By the 19 C. 2. c. 4. (for ſetting Nur, en ut) 
to be raiſed a8 other county charges. 


_ (0.09 y the 11 & 12 M. c."19. (for repairing RY to 
ſled by the juſtices in equal proportions, on every 


hundred, ward, ot other diviſion. 


6705 Aud for vagrants (by the 12 An. now repealed) the 


money was to be ralſed as for bridges and gaols. 
So that upon the whole here ſeems to be intended an 
equal, proportionable rate, upon every diviſion. 


. And where any perſon, liberty, diviſion,” or dar a 
hath uſually contributed, or is liable to pa 5 only to one. 


or more of, and not to all the rates hereby intended to be 
raifed and thrown” into one general rate; the juſtices at 


their general or quarter ſeffions ma order and aſcertain, - 
what proportion thereof ſhall be aſſeſſed on, and paid by 
ſuch perſon, liberty, diviſion, or place. 12 G. 2. c. 29. 


ſe 5. 
As for inftinee,” where by the ſtatute of 22 H. 8. c: . 


towns corporate are charged for the repairing of bridges 


within their reſpective liberties; and the counties, for the 
bridges out of ſuch liberties; in ſuch caſe, a town corpo- 
rate ought not to be charged towards the bridges in the 


county at large; and re ought to have an abate- 
ment in the rate charged upon t 


em, in ſuch proportion 
as the expence of bridges is to the whole expence of the 
ſeveral articles charged upon the ſaid general county rate; 
as if the expence of bridges be a tenth part of the whole 


expence chargeable upon the county rate, then ſuch town 
corporate ſhall have an abatement of one ſhilling forevery 


ten, which it would otherwiſe be. charged WAR in Teh 
rate. 


D d 3 


a ack of the 22H. 8. eb a 
gard to bridges) the juſtices were to rate every inhabitant 


ed, as they LH 
uſuall (0085 had been aſſeſſed towards the repair of bridges. 29 7 


: T And by the 13 G. 2. e. 18. * 7. Where any Uierties? Place oo 
or weten have commiſſions within nene and ate | 
5 as not” 
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not ſubject to che county juſtices, and FR nk dts Box did 2 
fore the 12 G. 2. gontribute to the gounty: O the 10 ; 
; ſtices within ſuch libertigs; may &XerFiſ 55 IE Powers 
7  withigiheir liberties, , 48.jult 
Pigh conſtable 5. Which ſaid, rates the 2 
> ng de- times as the ſaid. juſtices by NE FAT 
rect, demand of the zurct a arty 9 
demand ſhall be made in ice LOL | 
or any of them, or left at their dwelling houles, 
on the Ng the ſaid nich MW tables 
C. 29 o 
b pay. x 7 0 \Whereupon.1 the. fd church at eng, ang! Lexleers 
8 ſhall, in 30 days after ſuch dem emand or 17 of. th 
ry US for, relief of. the pog 15 | 
ed on each pariſh or place. . +. 12 15 bo 9. ＋—7 
er 


= it. 


To be levied by © * And if the fe 5 Ove 
diſtteſs. hem, ſhall neglect or refuſe fo ta 12 8 . 
all levy the ſame by diſtreſs and ſale of FN 


churehwardens or averſcers.,ſo refuſing, or 1 negh 8 
| warrant of two or 8 e in or ne 6 
| pariſhi or place. 12 C, 2. c. 2 
Fieh eonftable's 8. And the receipt of ſuch high LE "att be a ful 
ber e þ diſcharge to the churchwardens and e or 0 
perſon paying the ſame. 12 G. 2. c, %%% s .,, 
Caſe where there 9- W here there is na agar, r ate, the Sigg : 1 ir * 
35 10 poor rate. neral.or quarter ſeſſions, ſhall by thei order Air the ſum 
| aſſeſſed on ſuch pariſh, townſhip, or place, t q be taeda and 
levied by the petty. conſtable, or other peace. officer, , a5 
money for relief of the poor is, by» law to e e rated or levied: 
Which ſum ſo rated and Jevied ſhall be paid by him to 
the high conſtable, and ſhall be demanded of, paid by, or 
Jevied on ſuch petty conſtable, in the ſame manner as be- 
fore of the churchwardens and overleers. ' And if any 
petty conſtable ſhall pay ſuch ſum before he hath collected 
it, he may afterwards rate and levy the ſame, or may be 
allowed and reimburſed the ſame, out of any confſtable's 
or other rate, which the juſtices. in their ſcſions ſhall ot or- 
der and direck. 12 G. 2. & 49 73. jo 


i money for relief of the | poor is to be ralad 6 or 2010 That 
is to ſay, by taxation of every inhabitant, parſon, vicar, 
and other, and of every occupier of lands, houſes, tithes, 
coal mines, or ſaleable under woods. 43 El. c. 2. ,. 1. 

Northern 10. And whereas it will be inconvenient to many towns, 
counties. © pariſhes, and places, in the counties of York, Derby, Dar- 

ham, Lancaſler, Cheſter, Weſtmorland, 4. amber land, and 

Northumberland, that the Laid rates ſhould 62 22 out of the 

. 7 ae; 


*4 47 * 


| una 
ite, the he jute ices at 1 general or quarter ſeſſions, 
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ch 43 "patifh, or — to be paid by and Jevied 


50 25 petty eonſtable (B) in ſuch manner as is above 


directed, in 
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oſe cotnties may order the rate to be paid by 
of the to methods before mentioned, according to 


wardens and overſeers out of the poor rate; or by the 
pefty conſtaples dy an aſſeſſment after the manner of the 


poor rate, And the reaſon of this clauſe ſeems to be, : 


becauſe ſome pariſſies in the northern counties being very 

large, and for mat reaſon ſubdivided into ſeveral .town- 
hips with regurd to the poor, it may happen that ſome 
vewnwibs in the ſame pariſh may be high rated, and others 
low rated; towards the relief ef their poor; therefore if 
2 generaf ſum for the — rate upon the whole pariſh 
were to be charged upon all the inhabitants, in propor- 
tion to their poor rate, it would lay the burden very uns- 


qually.” To temédy which, the: juſtices by this clauſe - 
ſeparately ſuch ſum as they ſhall think rea- 


fonable upon esch ſubdiviſion or conſtablewick, in or- 


der to lay the ſame equally throughout the pariſh: and 


if any townſhip ſhall be a 7 thereby, they may 4 
al as heteifter is directed, or remove it by certioruri. 


11. The ſaid high copfiables, at or beſore the next High conftable 
ſeſſions reſpectively after they have received the money, to 3 to the | 
ſhall pay the ſamè to the treaſurer; and the money ſo ter. 


ava, thall be dee W e 10 G. * FN. 


12. And chis-hrelfaver? $ receipt ſhall vie ſufficientdif: Treaſurer's re- 
charge to the high conſtable. 12 G. 2. c. 29. . 9 % Kir. 

13. And the ſaid high conſtables ſhall .deliver- in. a High conſtable 
true account on oath (if required) of the money by then to accounts 


received, before the ſaid jultices at their general or quarter 


ſeſſions: And if any ſuch high conſtable ſhall neglect or 


refuſe to demand or levy as aforeſaid, dr to account, the 
ſaid juſtices at their general or quarter ſeſſions may commit 
him to the common gaol, until he ſhall have cauſed ſuch 


rates to be demanded and levied, and ſhall have rendred a 


true account. And if it thall appear by ſuch account, 


that any ſum is remaining in his hands, and he ſhall not 


pay over the ſame to the treaſurer, they _y commit bim 
til aka anna 12 G. 2. c. n = 
Dd 4 ke 1 1 And. 


2 1 0 all-think convenient] By which words, ht . N 
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their diſcretions; that is to ſay, either by the church- 
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phi nadie WO che che Juſtices; at their geHeruI 
and other to ſions may oblige by their ordert tte 
Wepunke afiy other. perſon impowered ti led e 
any ſum bor the pur aforefi id, ard Aan 
fu in their "hawk — x 74 2 
ig e manner as the Jn, 8 err "21 2O0'n, wn 
; . 7 17 oo eee f geet Nas e onen 
Treaſurer's d- 1 5. Aud abe treaſurer mall hoy ſo much of the f 
bremen. in his hands, to ſuch perſons, as the juſtices: In- _ 
ſhall by their order from time to time -appoint, for the 
uſes and purpoſes of the ſaid abovementioned acts, and 
for any other uſes and purpoſes to which! dhe publick 
Mook of any county, city, diviſion or liberty, is or {hal 
| | bo applicable, 12 Go585i co 296 foils „ 11 
 \ Treeforer's 106. And the treaſurer ſhall keep > hoo of: entries, of 
account, the ſums by him received and paid 3 and ſhall deliver in a 
true account on oath if required, of his receipts and. diſ- 
bdurſements, to the juſtices at every general or quarter ſeſ. 
ſions, and alſo the praper vouchers for the ſame, 25 
kept ere che records of the ſeſfions. 12 G. 2. c 29. 
4 75 or 
Seffions order a 17. And the dihorgs of the ſaid juſtices, x. Wn Dry ander 
— to che at their general or quarter ſeſſions, ſhall be a ſufficient diſ- 
8 charge ts the treaſurer. 12 GC. 2. c. 29. 9 ¼ 
New rate when 18. And no new rate ſhall be made, until it appear by 
tobe made. tee treaſurer's accounts, or otherwiſe, that three fourths 
E 1: 4 of the money collected have been expended. for abe pur- 
e poſes aforeſaid. 12 G. 2. c. 29. . 10. 
Appeal, 19. If the churchwardegs and — of any pariſh or 
| | place, ſhall think ſuch pariſh or place is over rated, they 
may appeal ta the next general or quarter ſeſſions, againſ 
ſuch part of the rate only as may affe& ſuch pariſhes or 
places: but ſuch rate, upon the appeal, ſhall not be quaſh- 
ed in en to any other „n or A 12 G. 2. 
2 Gr 29. 134. 1 
Certiorari, ' 20. No certiorari to remove any n or any orders or 
other proceedings of the ſeſſions touching ſuch rates, ſhall 
be granted but upon motion the firſt week of the next 
term after the time ſor appealing from ſuch rates or orders 
is expired; and on making it appear to the court by af- 
- hdavit or otherwiſe, that the merits of the queſtion on ſuch 
appeal or orders, will by ſuch removal come properly in 
judgment. And no ſuch certierari ſhall be allowed, until 
ſufficient ſecurity be given to the treaſurer, in the ſum 
of 1001. to proſecute the certiorari with effect, and to pay 
7 coſts if the rates or ae ſhall be confirmed. 34 


wrtlqwanter 44 
arr ee 
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hal; — orders; or -Proceer 
want We re G. 2. c. 29. 

And _ | be; commiencer 
who. ſhall have ine ell or 


ate, which Jhall on A certiorari or oth 
— any money och or received on ſuch Bob befor 


the certiorari was brought; but the perſons who have p 
om ſuch rate more than they ought to have paid, ſhalt be 
repaid, or have the ſame W in the next rate. IE. > 


Co 29. he 18. 398 SEL g 8 60 
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A. High conſtable » warrant t to o an rate. | 


To the je Wow hy ee <7 overſeers of 
za Pj the poor of the townſhip L parti] of 
| end ar . the ſaid Ts; . 


1 a the geek and 4 ” relief 75 pr 4 a 0 


and for the relief of the: priſoners in the king's bench and mar- 


ſhalſea priſons ; repairing and furniſhing the houſe of correction, 
with the ſalary" of "the keeper thereof ; the treaſurer's ſalary ; 


the coroner' s fees; the charges concerning vagrants,". ſoldiers 
carriages, convicting and tranſporting felons, and other county 
charges. And herein you are not to fail, on the peril that ſhall 
enſue ages =—_ under my hand at Lathebcad ; in n the ſaid 


an, the = day of” 2 
Tho. Denniſon, e 


. Or, in' -the noribers' counties Satremantioned, the 
juſtices, 'if they think proper, inſtead of ordering the 
money to be paid by the churchwardens and overſeers, 


may order it to be paid by the petty con z and 
then the high ance s' pregept to the Perch n 
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And fo cat the ANG mem « as in The 1aft =Y 
cedent; ; and that for this reaſon, that the N may know 


ws it is wy pay 122 250 tor.” 


ye E n 3 to'the eu do far 5 s juſtice 

of the peace, conſtables, and other - ſuch -officers, 
are :. therein, being conſiderably connected with 
the laws of exciſe, it is thought proper to refer this ſubje& 
to the title Extite, where the whole will: beers clear 
* _ one view. Ik 


 Cufios rotulozmn, 


B Y the 37 a. 8. "Ie is (which was altered by the 3&4 
Ed. 6. c. 1. but reſtored by 1 V. c. 21.) 04 — on 
ſhall be appointed to the office of cuſtos rotulorum, but ſuch 
as ſhall have a bill ſigned with the king's hand for the 
ſame ; which bill Genel ſhall be a ſufficient warrant to the 
lord chancellor to make 4 cammiſſion, aſſigning and au- 


e e NY the ſame perſon to be cuſtos 3 


e . 1 unt 
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* * 4 " we 
* 


4.40 wot 0 Somos Zn... 


a @a>S a > a 


A a a 


uch 
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the ſame, ſhall be paid by. 


Cubs 


e king bath b another | bill wth his W 11 Wa 
Finer berg en hays the- 


25 
onEother * 
id the 18 and 
meet and 15 ta ſupply the 1 office. 


= or his ſufficient deþw! 
. 7 5 — ce en em chai 
the Peter Weg ene to this effect: $Balbly N. 
T rv HOY! you * 2 — ketper-of-the 
6 1 82 gt peace in our ſaid county, and therefore 
"cauſe" to be brought before you and your 
10 ba 5 "at the days and places afbreſaid, the 
« writs, were Proceſſes, and indictments afdteſaid, 
« that they . . e 13 a 2 op : dee 
ak 25 18 vrefalg.” 
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H O W priſonersfor debt ſhall be demeaned, See title 


Gaol. 

Inſolyent debtors brou ht to the aflize order to be 
Aiſcha ge „ ball 1 for er, he fs Nate Fant ex- 
ceeding 13 d. a mil ang if they are Tk +I to pay „then 

he treaſurer, out of the "county 


ſtock. 32 G. 2. .. 28. J. 15. 
The bf in ſolyent act is that of the's e, 41. för 


relief of BY 985 1mpriſoned for debt, on iE fan. I. 
1765. On which act ee are to be r 


ther fog, 1. A 


Deer. See "i... 
Defamation, 1 Slander, 
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¶ Demurrer (from demarari) )figpibes 4 abſtling 
FN. of law, upon which the defendant ann 9 — 
0 e Wy 


5˙. 
n criminal Uh not "cavieh, if its nts & de 
to an indictment, the court will not 
him to anſwer over, but final Waage 1 Hau. 


os ut ety | in all cafes of felony, where a MY 
2 ſpecial matter, tho? be conclude his plea with'not gil 
to the felony, or do not conclude it ſo, yet it his ple 
be tried, or found, or ruled againſt him, he ſhall be put 
to his plea of not guilty, and be tried for the klo; 
for tho' a man ſhall loſe his land in ſome caſes, for 5 
_— Fs yet he al. not loſe his life for | 
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SE OD AND is, when any moveable :thinginani- 
mate, or beaſt animate, doth move tb 67'cauſe'the 
| <a death of any reaſohable cteatiire}' hy miſekrance, 
without the will or fault of himſelf,” or 3 any perſon, 


In iSd gigi 5 
3 . Hils at althoꝰ it be not properly homicide; nor puniſh- 
able as a crime, yet is taken notice of by the law, as far 
as the nature of the thing will bear, in 4 raiſe the 
greater abhorrence of murder; and the unhappy inſtru- 
ment or occaſion of ſuch death is called a deodand (4: 
dandum), and forfeited to the king, and was anciently 
paid into the hands of the king's almoner, to be applied 
to pious uſes ſor the ſoul of the deceaſed. Alſo all ſuch 
weapons, whereby one man kills another, are nt 
3 Inſt. 57. 1 Haw. 66. Ft. 266. 

3. This forfeiture ' is {till part of the caſual- revenue of 

crown, unleſs where lords of franchiſes are intitled to it 
by grant. For no man can preſeribe to it; or to tbe 
goods of ſelf- murderers or other felons, dt of 'outlaws, 
happening within his royalty. Fg. 265. 


4. It 


4. It PROT clearly 772 n to the former opi- 
E that a horſe, pg Wa ah 7 ant within 
the age of 1 is as. muc orfeited as if he were ol 


I. | 60. * 7 
l 1 Was. ace N be, ſig . 


£ @: Wee of a mill „ Or a bell 
2 MG: be deodands; hue: by the | Nas agg olutio 


— r Ne wel they were ſevered before, the ee 


b . Te is 3 ed by all, that a /bip in 1 
ien a "YT and is drowned, i is not Fa Net a becauſe 
peoſhng * ſea, are continually expoſed to ſo many perils, 
the law imputes not ſuch misfortunes to the ſhip. 
Fiat it- ſeems. clear, that when a man riding on 4 horſe 
over a river, is drowned. thro' the violence of the 
the horſe is not forfeited, becauſe not that, but the water 


cauſed hig death. But it is ſaid, . that a ſhip, % a fall 


from which a man is drowned in the freſh water, thall be 
forfeited, but not the merchandize therein; becauſe they 
no way; contribute to his death. And by the ſame. reaſon 
it ſeems that if a man riding on the ſhafts of a waggon, 
fall to the ground and break his neck, the horſes. and Wag- 
gon only are forfeited, and not the loading, becauſe it no 
way contributed to his death; for which cauſe, Where a 
thing not in motion cauſes à Man's death, that part thereof 
on which is the immediate 72 5 is e As where 
one cl imbing upon the wh a while. it 
falls from it, and dies of f al de wheel only is 
feited: But if he had been killed by a bruiſe from 0 905 
the wheels, being in motion, tl 
been forfeited, becauſe the weight thereaf made the the, hurt 
the greater z, and, it is a general rule, that wherever the 
thing which. is the occaſion of a man's death is in motion 
at the time, not only that part thereof which immediately 
wounds him, but all things which move together with it, 
and help fe wake the eee a e are forfeited 
ſo. 1 Hau. 66. 

7. Thus a, cart met a Waggon loaded u pon the road, 
and the cart endeavouring to paſs. by the COIs Was 
. driven; upon an high bank and oyerturned, and threw a 
perſon that was in the cart, juſt before the wheels of the 
waggon, and tb waggon ran over him and killed him; 
. it was reſolved in this caſe, that the, 5 Waggon, load- 
ing, and all the horſes were 
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14 weight a en 2 & mie; 
oi 4 70 Hie ; the Weißht⸗ ef aher eee and noc 
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9, 10 all theſe 1 if the party wounded die not of 

red within a yedr an pt 8705 day after he received it 
ere ſhall be 8 249 Tor the qu dods nor 
e Auf bf a PLS pale 
he Mere 18 long: 8 of if the party die within chat ti 
the forfeiture ſn | have relation en nd given; — 
cannot be ved y ang alicttion er Aber cr whatloerer 
in the mean time.” 1 Hare 67 1b 21 bas Hat na D. 

However nothing can be forfeited as 4 desde. 

yo cizec zs ſuch, uin it be found by thE Eoroner's/Inqueſt 
3 Have | cauſed' a man's death?” buf after fuch inquiſcklon, 
the Therj If i antjetable'for the value obi and may levy 
Ki on the town Where ſt fell, and therefore the in. 
105 ft ght t. 12 ee of it. 1 Hate. M fo) 
And ir tine coroner: "omits his duty in this caſe, 


. inquififio * wy 1 de b T of gaol 
andy 


oe live: * iner; ef the®peaces” Ix" H. H. 
10 411 11 sc Woods an 
Wa ate l, as «fi 1 ſeemeth to Have been 
unded, ra fuperiifibii' of an age of 
5 RO 20 1 5 ri WAS kelp td and po- 
it hath not o Sears met With great counte- 
1 RR er- H And with jüries Hive taken 
e 7 mer ann retion; "not" {ri 
| antum of 
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your oo the er 


e „that — ſittih on His waggon 
fog he waggon elf bo ound; ahd that the horſes dr 
1 0 dene the fore wheel cruſhed 

555 0 5 he inſtantly died, and then concluded 
the het, on dy they i Jet à ſmall value, 

oved to Sem deat] A motion was made, in behalf of 

h 3 08 ord of the franchiſe; for- quathing' this 


on e to ſhew, that tlie cart 
9 wn w ually inſtrür tal „which indeed the 


ok Jord of the Franchiſe. © In 
15 3 K. 5 Gl 2. the 


fork = 57 Seen of ing — — efuſed to inter- 


9 inding of the jury gf . (ufficiently imply; But the court 
100 very clear, that neither this court nor the coroner can 


blige the ju o conclude otherwiſe than they have done, 
ae wacker cb affidavits fot-quaſhi / the inqui- 
ſition to be read. A like eaſe came on M29 C.. X. 


and Drew, coroner of — The coroner's jut); 
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8 to all ee enters in general. 
L whom the Sn, FOE 5 8 


0 ib . Bl. 42. 15 14. Ever ry perſon. not hn 


6 excuſe, ſhall reſort: Ge pariſh church or 


chapel; or upon reaſonable. let thereof, to ſome uſual place 


where common prayer ſhall be uſed, on every ſunday and 
b the cenſures of the 


holiday; on pain of puniſhment b 
church, or of forſeiting for every offence 12 0. 
2) By the 23 El. c. 1. Every. perſon above the age of 
16, Who ſhall mot e eee churelt, or chapel, or 
uſual place of dommon prayer, ſhall forfeit for every month 
20 I. And if he ſhall forbear for 12 months he ſhall. be 
* to the good behaviour till he — 
And 
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And if any WF hall keep n \ hocimalit, who ſhall 
not 73 to ch urch, or "be all j wed by the biſho , he ſhall 
forfeit 10 f. one and the {choolmalter ſhall be be impti. 
4 * for a year. ee 
(3) By the 29 Ei. FA 6, "Every offender in 1 repait- 
ing to church, Jai bor To once convicted, Thall without 
any other indi&ment or £0 nvichon, pay half EN into 
exchequer 20 1, for ety " month afterwards, until he 
conform; Which if he mall omit to do, the king may 
ſeize all his goods, and two parts of his "lands: 8 
I ( Andby3F.c. 4. The king may refuſe the 201, 
a month,” and take hes parts of the land, at his option. 

And any perſon retaining or keeping in his houſe any 
ſervant, or other, who Wal not repair to church, ſhall 
forfeit 101, a month. 

(5) And Ig 3 J. c. 5. No recuſant in not repait- 
ing to church, being convicted thereof, ſhall enjoy any 
publick office, or ſhall practiſe law'« or phyſick, or be exe- 
cutor, adminiſtrator, or guardian. 

And if any perſon ſhall ſend their children over ſeas 

for education, they ſhall forfeit 1001. and ſuch child be 
difabled to inherit, or take 9725 benefit by gift, convey- 
ance, or deviſe. 

(6) And by the 35 EI. c. 1. Tf any perde fuſing to 
repair to church, ſhall be preſent at any aſſembly, meet. 
ing, or conventicle, under pretence of atiy exerciſe of re- 

ligion, he ſhall be impriſoned till he conform; and if he 
ſhall not conform in three months, he ſhall abjure the 
realm; which if he ſha!] refuſe to do, or after abjuration 
| ſhall not go, or ſhall return without licence, he ſhall be 
| guilty of telony without benefit of clergy, And whether 
he ſhall abjure or not, he ſhall forfert his goods, and ſhall 
forfeit his . during life. aan 2 
7] And by the 8 EEE: Tf any perſon, bein 
ſixteen rears ,of cage, ſball be pteſent at any conyenticle 
or meeting, under pretend of any exerciſe of religion, in 
other manner than according to the liturgy and practice 
or the chürcf of Nand, at which there ſhall be five per- 
ſons or more aſſemnhgled, beſides thoſe of the 'houthold, f 
it be in en houſe Where there is a family ; ; or if it — "bs 
* houſe, field, or place, where there is no family, t 
"where any five perſolis ot more are ſo aſſembled. — cre 
5 juſtice of the peace” before whom information ſhall be 
made: ſball (en n of 100 J. half ta the informer) on 
proof by conte, or oath of two witneſſes, or the no- 
4517095 evidence of the fact, make a record thereof (which 
mall be afterwards certified to the ſeſſions), r 
| | FO4075 7 n 3 ee 


i ater loot . ; 8 22 5 | 
ſhall be a full conviction: Whereupon he ſhall impoſe | 


upon every offender. afine of 55. for the firſt offence, and 
Puts. 12 offence 10 8. to be levied by diſtreſs and 


ſale of the goods of the offender, or in caſe of the poverty 


of ſuch offender, upon the goods of any other perſon then 
convicted of the like offence, ſo as the ſum to be levied 
on any one perſon in caſe of the poverty of other offen- 
ders amount not in the whole to above 10 l. on occaſion 
of any one meeting; one third to the king, one third to 
the poor, and one third to the informer and to ſuch per- 
ſons as the juſtice ſhall appoint, having regard to their di- 
ligence in diſcovering, diſperſing, and puniſhing of the 
ſaid conventicle. | | 

And every perſon who ſhall ſuffer any ſuch meeting in 
his houſe, outhouſe, barn, or backſide, ſhall forfeit 201. 
in like manner; and in caſe of his inability, it ſhall be 
levied on the goods of ſuch perſons who ſhall be con- 
victed of being preſent. | | 

If the penalty exceeds 101. an appeal lies to the ſeſſions. 


And if the party is there found guilty by a jury, be {hill 


pay treble coſts. And no other court whatſoever ſhall in- 
termeddle, but the quarter ſeſſions only. . 
And juſtices and conſtables may with what force they 
think fit, upon refuſal to open, break open doors where 
they ſhall be informed ſuch conventicle is, and take the 
offenders into cuſtody. And on certificate from any juſtice 
of peace of his particular information or knowledge of 


| ſuch unlawful meeting, and that he is not able, with ſuch _ 


aſſiſtance as he can get, to ſuppreſs the ſame; any com- 


miſſioned officer of the militia, or other his majeſtys 


forces, with ſuch troops or companies of horſe and foot, 
and alſo the ſheriff, and other miniſters of juſtice, with 
ſuch other aſſiſtance, as they ſhall think meet, or can get 
in readineſs with the ſooneſt, ſhall repair to the place, 
and by the beſt means they can, ſhall diſſolve, diſſipate, 
_ gg ſuch meeting, and take the offenders into 
cuſtody e | 

Thus ſtood the laws at the revolution. 


Now by the aforeſaid act of toleration, made in the firſt 


year of Milliam and Mary, ch. 18. it is enacted, that nei - 
ther the ſtatutes aforeſaid, nor any other made againſt pa- 


piſts and p»piſh recuſants (except the ſtatutes of the 25 


C. 2. c. 2. and; the 30 C. 2. ff. 2. c. 1. hereafter men- 
tioned) ſhall ester d to any perſon diſſenting from the 
church of Bugla u, who ſhall be qualified in the manner 
following; | wn. 


. = Ee 5 (1) They 
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ſhop of. the dioceſe, or to the archdeacon of the archdea- 


bleſſed trinity. 


corporate, or borough : nor ſhall.be ſchoolmaſter, or take 
any boarders or tablers to be inſtructed by himſelf or any 


the church of England, he ſhall forfeit for the firſt offence 
ſtranger, or in the judgment of the juſtice of the peace 


before he be ordained prieſt, according to the form and 


_ (1) They ſhall at the general ſeſſions of the peace; take 
the oaths of allegiance and ſupremacy. (1 G. 13.) 
(2) They ſhall alſo there make and ſubſcribe the de. 
claration of the 30 C. 2. . 2. 6. 1. againſt popery, 
(3) The place of meeting ſhall be certified to the bi- 


, : * py F 7 
I 3 3 


conry, or to the juſtices of the peace at the general or 
quarter ſeſſions, and regiſtred in the ſaid biſhop's or arch- 
deacon's court, or recorded at ſuch ſeſſions. And the re. 
giſter, or clerk of the peace, ſhail regiſter or record the 
ſame, and give certificate thereof to any who ſhall demand 
it, for which no more ſhall be taken 3 ſixpence. 
(4) The doors of the place where they meet ſhall not, 
during ſuch time of their meeting, be locked, barred, or 
bolted. | 1 X 


(8) They ſhall not in writing deny the doctrine of the 


2. What hath bitherto been obferved, regardeth all pro- 
teſtant diſſenters in general. There are beſides certain 
other laws, which concern their teachers and preachers unh. 
Which are theſe three that follow; ok Jan nb. 

(1) By the 17 C. 2. c. 2. No perſon, who ſhall take 
upon him to teach or preach in any meeting or conven- 
ticle, under pretence of any exerciſe of religion, ſhall, 
unleſs only in paſſing upon the road, or unleſs. required 
by legal proceſs, come within five miles of a city, town 


other, without taking an oath of allegiance therein men- 
tioned, on pain of 40 l. one third to the king, one third 
to the poor, and one third to him who ſhall ſue in the 
courts at H?elminſter, aſſiaes, or ſeſſions. And two juſ- 
tices, on bath of the offence, may commit them for fix 
months. n eas ae! „ 
(2) And by the 22 C. 2. c. 1. If any perſon ſhall take 
upon him to preach or teach in any meeting or conven- 
ticle, in other manner than according to the practice of 


20 J. and for every other offence 40 l. And if he be: 


before whom be is convicted, unable to pay, it may be 
levied on the goods of any perſon preſent. 


1 3) And by the 13 14 C. 2. c. 4. , 14. No perſon 
ſhall preſume to conſecrate and adminiſter the ſacrament 


manner of the church of England, . 


| Now bythe aforeſiid act of toleration, it is provided, 


that no 1 85 diſſenting from the church of England, in 
holy orders, or pretended holy orders, or pretending to 


holy orders, nor any preacher or teacher of any congre- 


gation of diſſentipg proteftante ſhall be liable to any of 
the aforeſaid penalties, who ſhall be qualified as follows: 
1) He ſhall at the ſeſſions take the oaths aforeſaid, 


(2) He _ there make and. fubſcribe the declaration 
7 of the 30 C. 


„% 5 i. 
(3) He ſhall there alſo declare his approbation of, and 
lobferide the 39 articles, except the 34th, 35th, and 36th 


(concerning the quality, examination, and ſubſcription of 


| ſuchas are to be made miniſters), and except theſe words 


of the 20th article, v:z. [the church hath power te decree rites 
or ceremonies, and authority in controverſies of faith, and yet] 
All which ſhall be entred of record in court; for which 
the clerk of the peace ſhall have 64: and no more. 

(4) The place for worſhip ſhall be certified as before, 

(5) The doors of the place where he ſhall preach or 
teach, ſhall not be locked, barred, or bolted. 

(6) He ſhall not deny, in his preaching « or touching: 
the doctrine of the bleſſed trinity. | 


3- Furthermore, there are beſides the afvicfaid general 


laws, certain other penal laws affecting the quaters 1 in par- 


ticular: namely, theſe two; 

(1) By the 5 El. k. 1. If any perſon ſhall refuſe to 
take the Naa of allegiance and N duly tendred, 
he ſhall incur a præmunire. 

(2) And by the 13& 14C. „ any perſon, 
who ſhall maintain that the taking of an oath is unlawful, 
ſhall refuſe an oath duly tendred, he ſhall forfeit a ſum 
not exceeding 5 1. for the firſt Sener 10 l. for the ſe- 


cond, and for t the third ſhall oh ure the realm or be tranſ- 


ported. | 
But now by the a& of tete e wal be diſ- 


charged of the penalties of theſe laws, and of all others 


made againſt popiſh recuſants, or proteſtant non confor- 
miſts, and ſhall enjoy all other benefits, under the like 
limitations, Which any other diſſenters enjoy, on their 
ee themſelves in the ſame manner as other diſ- 
enters; except that inſtead of the oaths at ſeſſions, they 
ſhall be allowed to make and ſubſcribe a declaration of 
fidelity, and to ſubſcribe a profeſſion of their chriſtian be- 
lief (which are inſerted under the title Daths. J 

4. And as to anabaptiſis in particular, it is enacted by 
ng faid act * toleration, that whereas ſome diſſenting 
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Diſſenters. 

proteſtants ſcruple the baptizing of infants, Every per. 
ſon in pretended holy orders, or pretending to holy or- 
ders, or preacher, or teacher, that ſhall take the oaths, 
and make and ſubſcribe the declaration, and ſubſcribe the 
39 articles, except as in the caſe of other diſſentin 

teachers as before, and except alſo part of the 27th article 
touching infant baptiſm, ſhall enjoy the ſame privileges as 


-other diſſenting teachers. 


II. Proteſtant diſſenters intitled to certain privileges 
ey the act of toleration. 


Beſides the exemption from penalties, his majeſty's pro- 
teſtant ſubjects are by the act of toleration intitled to cer- 
tain privileges: which are of two kinds; 1. Such as con- 
cern all proteſtant diſſenters in general. 2. Such as con- 
cern their teachers in particular, | 


1. As to all prote/tant diſſenters in general, They 
ſhall not be proſecuted in any eccleſiaſtical court, for or by 


reaſon of their not conforming to the church of England — 


But this ſhall not exempt them from paying of tithes, or 
other parochial duties, or any other duties to the church 
or miniſter, nor from any proſecution in any eccleſiaſtical 
court, or elſewhere, for the ſame. © © © 7 - 

Since this act, Mr. Hawkins obſerves from 3 Lev. 379. 


— 


a prohibition will lie to the ſpiritual court proceeding 


againſt perſons for incontinency, who have been married 


in a licenſed conventicle, The caſe was this; Two per- 
Jons, who were publiſhed and married in a conventicle, 


were afterwards libelled againſt in the ſpiritual court, for 
incontinence and fornication ; and upon moving for a pro- 
hibition, time was affigned to ſhew cauſe why it ſhould 


not go, and the proceedings · in the eccleſiaſtical court were 


ſtayed in the mean time Afterwards, it was agreed that 
a prohibition ſhould be granted, and that the plaintiff 
ſhould declare; that ſo, upon demurrer, the point might 
be tried. But what the judgment was, or whether the 
2 * to trial, doth not appear by the report. 

160. 617. | | 
But KARE by the ſtatute of the 26 G. 2. c. 33. ſuch 
marriage, unleſs it be in a church or publick chapel, (ex- 
51 Be marriages of quakers and jews reſpectively,) ſhall 

void. | 8 : 

Mr, Hawkins likewiſe obſerves (1 Haw. 12.) that it 
having been doubted whether diſſenting ſchoolmaſters, as 
ſuch, were exempted by the toleration act from the penal- 


ties inflicted upon them in the ſeveral acts againſt diſſen · 


0 | ters, 


© iſtnters, 


ters, it was farther enacted by the 12 Hu. fl. 2. c. 7. that 
whoever ſhall keep any ſchool or ſeminary, or teach any 
youth as tutor or ſchoolmaſter ( unleſs he inſtruct them only 
in reading, writing, arithmetick, or ſuch mathematical 


Jearning as relates to navigation, or ſome mechanical art, 
and that in the Engliſb tongue) without having firſt ſub- 
ſcribed the declaration of the 13 & 14 C. 2. relating to 
conformity with the church of England, and without a 


licence from the biſhop, he ſhall be impriſoned for three 


months. But this was repealed by the 5 G. c. 4. So that 


the doubt in this reſpect is left where it was. 


In the caſe of K. and Daviſon, T. 12 V. as reported 
both by Salkeld and L. Raymond, Daviſon, a quaker, on 
an habeas corpus upon a writ of excommunicato capiendo, for 
teaching ſchool without licence, was admitted to bail, till 
it ſhould be determined whether this was an offence. But 
it doth not appear from eicher of thoſe reports, what was 


the determination. 1 Salk, 105, L. Raym. 603. 


And ſome other caſes of the like kind there have been, 


| wherein the proſecutors did not chuſe to proceed. So 
that it ſeemeth to have been underſtood in practice, that 


the aboveſaid clauſe exempts them from ſpiritual cenſures 
for teaching ſchool without licence. And the act of to- 
leration exempts them likewiſe from the temporal penalties 
of the aforeſaid acts of the 23 El. c. 1. and 17 C. 2. c. 2. 
and of all other acts (except as therein excepted) made 


againſt papiſis or popiſb recuſants. But there is a clauſe in 


the ſtatute of the 13 & 14 C. 2. c. 4. unto which the 
faid act of toleration doth. not ſeem by any expreſſion 


therein to extend; by which it is enacted, that every 
ſcboolmaſter keeping any public or private ſchool, and every 


perſon inſtructing or teaching any youth in any houſe or private 
family as a tutor or ſchoolmaſler, ſhall before his admiſſion ſub- 
ſcribe before the ordinary the declaration of conformity to the li- 


turgy of the church of England, on pain of being diſabled to 


hold the ſaid ſchool : And if any ſchaolmaſter, or other perſon, 


inſtructing or teaching youth in any private houſe or family as 
tutor or ſchoolmaſter, ſhall teach any youth as tutor or ſchool- 
maſter, before licence obtained from the biſhop or ordinary of the 


dioceſe, and before ſuch ſubſcription as aforeſaid ; he ſhall for 
the firſt offence be [one three _ for the ſecond and 
every other offence be impriſoned three months and forfeit 5 l. 
1. 8, 9 0% „„ e 5 
Moreover ; If any perſon diſſenting from the church 
of England, ſhall be appointed to the office of high con- 
ſable, petit conſtable, churchwarden, overſeer of the poor, 


or any other n, or ward oſſice, and ſuch perſon 
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hall ſcruple to take upon him any 0 
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f the ſaid offices in 


regard of the oaths, or any other matter or thing, re- 


quired by the law to be taken or done, in reſpect of ſuch _ 


office, every ſuch perſon ſhall and may execute ſuch office 


by a ſufficient deputy by him to be provided, that ſhall 
comply with the laws on this behalf. Provided, that the 


deputy be allowed -and approved by ſuch perſons, and in 


ſuch manner, as ſuch officers ſhould by law have been al- 


lowed and approved. Ly eee B56 
2. As to their teachers or preachers. Every teacher or 


reacher, in holy orders, or pretended holy orders, that 


is a miniſter, preacher, or teacher of a congregation, that 
ſhall take the oaths, and ſubſcribe the declaration and ar- 


_ ticles as aforeſaid, ſhall be thenceforth exempted from 


ſerving upon any jury, or from being choſen or appointed 


| to bear the office of churchwarden, overſeer of the poor, 


or any other parochial or ward office, or other office in 
any bundred, city,-town, pariſh, diviſion, or wapentake. 
But this ſeems clearly not to extend to quater teachers 
or preachers; for they are neither in holy orders, nor pre- 
ended holy orders. It is true, by a ſubſequent ſtatute of 
the 7 & 8 . quakers are exempted from ſerving on ju- 
ries ; but neither by that, nor any other act, are a 
quakers exempted from ſerving the office of churchwar- 
den, overſeer of the poor, or other parochial or ward of- 
fice, by themſelves, or a ſufficient deputy to be by them 


toleration. 


1. No clauſe in the toleration act ſhall give any eaſe or 
benefit, to any popiſh recuſant; or to any that ſhall deny 


in preaching or writing the doctrine of the trinity. 1 . 


c. 18. /. 17. | 
And every juſtice of the peace may at any time require 


any perſon that goes to any meeting for the exerciſe of re- 


ligion, to make and ſubſcribe the ſaid declaration, and to 


take the ſaid oaths (or if quakers, the declaration of fide- 


lity ;) and upon refuſal thereof, ſuch juſtice ſhall commit 


| ſuch perſon to priſon ; and ſhajl certify his name to the 
next ſeſſions ;_ and if he ſhall refufe again to make and 


ſubſcribe the declaration there, he ſhall be taken for a po- 


piſh recuſant conviR, and ſuffer accordingly. id. /. 12. 


2. The toleration act ſhall not extend to the ſtatute of 
the 25 C. 2. c. 2. which requires, that all perſons ad- 
mitted to civil or military offices, as is therein — 


fo Ms i ee 
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mall receive the ſacrament according to the uſage of the 
church of England, and ſubſcribe the declaration againſt 
tranſubſtantiation. e 1 
The toleration act ſhall not extend to the ſtatute of 
30 C. 2. ſt. 2. c. I. which diſables perſons from fitting in 
| either houſe of parliament, or coming to court, who ſhall 
N not ſubſcribe the declaration therein expreſſed againſt 
1 popery. 3 E Ceee 0 | 


ly 


IV. Laws relating to proteſtant diſſenters, made ſince 


1. If any perſon diſſenting from the church of England 
{not in holy orders, or pretended holy orders, or pretend- 
ing to holy orders, nor any preacher or teacher of any 
congregation) who ſhould have been imitled to the bene- 
fit of the toleration act, if he had duly taken, made and 
ſubſcribed the oaths and declaration, or otherwiſe quali- 
fed himſelf as u de by the act, ſhall be profecuted on 
any of the penal ſtatutes, from which ptoteſtant diffenters 
are exempted by the ſaid act. —ſhall at any time during 4 
ſuch proſecution, take, make, and ſubſeribe the ſaid oaths | 
and declaration, or. being a quaker ſhall qualify according 
to that act, either in the manner preſcribed by that act, ; 
or before two juſtices. who ſhall take and return the ſame — 
to the next ſeſſions to be there recorded; ſuch perſon ſhall 
be intitled to the benefit of the act, as fully as if he had 
qualified himſelf in the time preſcribed by the act, and 
ſhall from thenceforth be diſcharged from all the penalties 
and forfeitures incurred by force of any of the aforeſaid 


1 


penal antes, e , ̃ œͤͥm .. ns 

2. And any preacher or teacher, duly qualified, ſhall be 
allowed to officiate in any congregation, altho* the ſame be 
not in the county where he was ſo qualified ; provided 
that the place of meeting hath been duly certified, and 
regiſtred, or recorded; and ſuch teacher or preacher ſhall, 
if required, produce a certificate of his having ſo quali- 
hed himſelf, under the hand of the clerk of the peace where 
he was qualified; and ſhall alſo before any juſtice of ſuch 
county where he ſhall fo officiate, make and ſubſcribe ſuch | be: 
declaration, and take ſuch oaths as are mentioned. in the 
act of toleration, if thereunto required. 10 An. c. 2. ſ. . 

3: If any mayor, bailiff, or other magiſtrate, ſhall wil- 
fully reſort to, or be preſent at any publick meeting for 
religious worſhip, other than of the church of England, 
in the gown or other peculiar habit, or attended with the 
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. AVII. Rent on the death of tenant for Ii as og” 


enſigns belonging "as his office, | be ſhall be diſabled to bold 
the lame, or any other, publick office. 5. c. * + 5 2. 


Diſtrels. 


. H E remedy for recavering rent by way of diftreſ 


ſeems firſt to have come over to us from the civil 
law. For anciently in the feudal law, .the not paying at. 
tendance at the lord's courts, or not doing the feudal ſer- 


vice was a forfeiture of the eſtate: But theſe feudal for- 


feitures were afterwards turned into diſtreſſes, according to 
the pignorary method of the civil law: that is, the land 
that is let out to the tenant is hypothecated, or as a pledge 


in his hands, to anſwer. the rent agreed to be paid to the 
landlord, and the whole profits ariſing from the land are 


liable to the lord's ſeiſure for the ee and ai ben 
thereof. | F Toy. : 


Concerning 9 1 7055 we will ew, : 


85 I For what cauſes a diftreſs Hall 1 
II. What goods may be diſtrained, and what not; 

FE 77 At what time the diſtreſs ſhall be taken. m_ 
I. Where the diſtreſs ſhall be made. 

V. That reaſonable diftreſs ſpall be talen. 
VI. Manner of making diſtreſs. 
VII. Diſtreſs how to be demeaned. - = ak ig: 

VIII. Of reſcous and pound breach. 2 
I. Replevying the di res. 

. X, Sale ef the diftreſs. 

AI. Irregularity in the proceedings. | 
XII. Landlord re-entring on non-payment, 
XIII. Caſe of tenant holding over. 

XIV. Attorney to ftrangers. 


VV. Deſerting the premiſes.  __. _ 


XVI. Rent in caſe of an extent or execution." 


wa ws. -»-> © Aa _ 93% Wa tc as pus wad 


e «©. wit as 


wilt 1 


et xv IN. Rent 55 far recoverable. by executors o 


RT ' adminiſtrators... ; 


5 BY of 0 10 warrant of of juſtices 5 the peace: 


WY For what canſes a 45 res ſhall be.” WY 


ts Diſtreſs Pa rent muſt: be: Pau rent-in rr bete Rent in arrears 
fore it may not be made on the ſame day on which the 5 
rent becomes due; for if the rent is paid in any part of 


that day, whilſt a man can ſee to count gy the pay- 
ment is good. 


2. It muſt not I FFD a Wi of pepniene; hor if the Tender of 


landlord come to diftrain the goods of his tenant for rent e e 


behind, before the diſtreſs the tenant may upon the land 


tender the arrearages, and if after that a diſtreſs be taken, 


it is wrongful: And if the landlord have diftrained ; if the 
tenant, before the impounding thereof, tender the arrear- 
ages, the landlord ought to deliver the diſtreſs, and if he 
doth not, the detainer is unlawful. Even ſo it is, in cafe 
of a diſtreſs for damage feaſant (or damage done by cattle 
treſpaſſing), the tender of amends before the diſtreſs, ma- 


| keth the diſtreſs unlawful ; and after the diftreſs, and be- 


fore the impounding, the detainer unlawful. 2 ff. 107. 


But in this caſe, altho' the owner tender ſufficient 


amends, yet he cannot take his beaſts out of the pound, if 
the amends be refuſed; but he muſt replevy: and if it be 
found at the trial that the amends was not ſufficient, the 


perſon on whom they treſpaſſed ſhall have damages; if the 


amends; tendred were ſufficient, then the owner of the 
beaſts ſhall have damages. Dr. & St. 112 


3. The like remedy may be had by diſtreſs, impounding geek rents and 
and ſale, in caſes of rent ſeck, rents of affize, and chief chief rants, 


rents, as in caſe of rents reſerved * eure 4 9. 2. 
c. 29. 


Note, there are chess kinds of rents 5 rene ſerve, "une | 


charge, and rent ſock,” + 

Rent ſervice is, where t tenant holderh bis land of his 
lord by fealty and certain rent; or by homage, fealty, and 
certain rent; or by other ſervice, and certain rent. And 


it is called a rent ſervice, becauſe" it hath ſome corporal 


ſervice incident to it, which at the leaſt i is meg th 1 1 ft; 
144% fs 4; 

Rent charge i is 105 called; beck dla lend; for payment 
thereof, is charged with a difireld 3 but before this act ſuch 


diſtreſs could not be ny us only ne * the rent 


Due be paid, | | 
9 4 5 1 5 . If 


- 
5% 
ce 
- 


5 * I 2 . 
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If the rent be 8 without any labs put in "I 
deed of diftrefs for the forty then it is called a rent ſect, 
 redditus ficcus, or dry rent: and the difference between a 


rent charge and a rent ſeck is, that there is a clauſe of di. 
ſtreſs annexed to one, and no ſuch clauſe to the other; 
and therefore the one is a charge upon the land, but for 
the other the grantee had formerly no remedy but to 


£ Nog” the ſes: of the harp in a writ of my, 


1 Inſt. 143. 


, Rents of re are the certain rents of 8 and 
ancient copybolders, ſo called becauſe they are aſſized and 
certain, and thereby diſtinguiſhed from redditus mobiles, 


farm rents for life, years, or ener. en are er 


dy deed. 


Rent reſerved 
on a leaſe for 
life, 


Lak deter- 


_ Kalendar onthe after the determination of ſuch leaſe, and 


RAT and uncertain. 2 Inſt. 19. 
Agreement not 


4. Where the agreement i is tot by indy the landlord 


may recover a reaſonable nne in an action on the 
L 11 G. 2. Co 19. 7. 1 


5. So an action of debt may be 8 againft'a tenant 
for life, in purſuance of the ſtatute of the 8 An. c. 14. 
which enacteth, that whereas before the ſaid ſtatute no 


action of debt did lie againſt a tenant for life or lives, for 


any, arrears of rent during the continuance of ſuch eſtate 
for life or lives; it ſhall be lawful, for any perſon havin 

any rent in arrear or due upon any leaſe or demiſe for life 
or lives, to bring an action of debt for ſuch arrears, in like 


manner as he might have done in caſe ſuch rent were re- 


ſerved upon a leaſe for yearn! ee 
6. Perſons having rent in arrear, upon any leaſe 3 


mined, may diſtrain for ſuch arrears after the determina- 
tion of the leaſe, in the ſame manner as if it had not been 


determined; provided that ſuch diſtreſs. be made in ſix 


during the continuance of ſuch landlord's title or intereſt, 


TR and during the poſſeſſion of the tenant from whom duch ar- 


Leaſe renewed. 


rear became due. 8 An. c. 14. / 6, 


7. 
7. Whereas many perſons hold conſiderable * by 
leaſes for lives or years, and leaſe out the ſame in parcels 
to ſeveral under tenants ; and whereas many of thoſe leaſes 


cannot be renewed a dee, a ſurrender of all the under 


leaſes derived out of the ſame, whereby it is in the power 


of any ſuch under tenants to prevent or delay the renewing 
of the principal leaſe; it is enacted, that in ſuch caſe, che 


chief leaſes may be renewed, without ſurrendering all the 
under leaſes; and the like diſtreſs or entry may be had, as 

if the former chief leaſe had been ſtill kept on foot and 
continued, or the under leaſes had been renewed under 


| ſuch new principal leaſe, 4 Gs: 2. . 28. . 65. 


8. Before 


pm 47 
8. Before the ſtatute of the 17 C. 2. c. 5. in caſe a di- T Tod diftreſſes 
ſtreſs was too little, where ſufficient diſtreſs was to be had; for one rent. 
3 man could not diſtrain again, be the demand never fo 
great; for it was his folly that at firſt he diſtrained no 
more. Mo. 7. Comb: 546. EST 7 
But now, by the ſaid ſtatute, in all caſes where the e 
yalue of the cattle diſtrained ſhall not be found to be to | 
the full value of the arrears diſtrained for; the party to 
whom ſuch arrears were due, his executors or adminiſtra- 
tors, may er 5 for the reſidue of Lans faid n 
12 
801 in like manner, erw the diſtreßd i is inde b vat 
of the warrant of a juſtice of the peace, in nature of an ex- 
ecution. And the diſtinction ſeemeth to be this: where 
a perſon hath an intite duty, he ſhnall not ſplit the entire 
ſum, and diſtrain for part of it at one time, and for other 
part of it at another time, and ſo roties quoties, for ſeveral 
times; for that is great oppreſſion. But if a man ſeiſeth 
for the whole ſum that is due to him, and onl miſtakes 
the value of the goods ſeiſed (which may be of very un- 
certain, or even imaginary value, as pictures, jewels, race 
horſes, and the like), there is no reaſon why he ſhould: 
not afterwards complete his execution by WY a Faves 
ſeizure, Burrow. Mansfield. 589. | 
9. If any diſtreſs and ſale ſhall be- nh ford rent in biassisiag 
arrear and due, when none is in truth due, the owner where no rent 


_ 7 27 double value with full colts, 2 . S. 1. * 
LE; 
And if the diſtreſs be taken of mo without coals the 


owner may make reſcous; but if they be diſtrained without 
cauſe, and impounded, the owner cannot break the pound : 
and take them out, becauſe _—_ are in yo er g 8 od _- = ; 


law,” 1 bf. 47. vita 
1 M. bat goods may y be F rained, and what not.” bg 


| 1. Diſtreſs for rent muſt be of a thing, whereof a va- Valuable pro- 
| luable property is in ſomebody; and therefore dogs, bucks, peny. | 
| does, conies, and the like,” that are FOE. natura, cannot 

be diſtrained. 1 Infl. 47. 

2. Althe it be of valuable bepaty as 2 horſe ; yet separate from 
when a man or woman is riding on him, or an ax in a che perſon. 
man's hand cutting of wood, and the like, they are for chat 
time privileged, and cannot be diftrained. 1 Inf. 47. 

But it is ſaid, that if one be riding upon a horſe "aerial 
feaſant, the horſe may be led to the . with the rider 


HTO 1 Sid. 422 440, 5 
422, 1 


FF 1 eee 0 ee 0 


428 __- Diſtreſs. 
And it hath been held, that horſes joined to a cart, with 
2 man upon it, cannot be diſtrained for rent (altho? they 
may for damage feaſant) ; but both cart and horſes may, 

if the man be not upon the cart. 1 Vent. 35. 
For maintenance. 3. Valuable things ſhall not be diſtrained for rent, for 
of tracts: benefit and maintenance of trades, which by conſequent 
are for the commonwealth, and are there by authority of 
law: as a horſe in a ſmith's ſhop ſhall: not be diſtrained 
for the rent iſſuing out of the ſhop, nor an horſe in a ho. 
fry, nor the materials in a weaver's ſhop for making of 
cloth, nor cloth or garments in a taylor's ſhop, nor ſacks 
of corn or meal in a mill, nor any thing diſtrained for da- 
mage feaſant, for it is in cuſtody of the law; and the like. 

1 Isi. 47. | | „ 1104 nl 


Tech of» 4. Beafts belonging to the plough-ſhall not be diſtrained 


man's profeſſion, (vhich is the ancient common law of England, for no man 
ſhall be diftrained by the utenſils or inſtruments of his trade 
or profeſſion, as the ax of the carpenter, or the books of 
a ſcholar) while goods or other beaſts may be diſtrained, 
%%% 
But this rule holds only in diſtreſſes for rent arrear, a. 
merciaments, and the like; but doth not extend to caſes, 
where a diſtreſs is given, in the nature of an execution, by 
any particular ſtatute, as for poor rates, and the like. 3 
So in the caſe of Hutchins and Chambers, E. 31 G. 2. 
On a ſpecial verdict: Several geldings were diſtrained for 
the poor rate, which were ſtated to be beaſts of the plow 


and cart; when there were other goods more than ſuffi- | 


cient to anſwer the value of the demand. It was ob- 
jected, that by the ſtatute of 51 H. 3. fl. 4. (which was 
alſo in affirmance of the common law) none ſhall be di- 
firained by his beaſts that gaigne his land. In the argument 
of this cauſe, it was obſerved, that this duty on the ſta- 
tute of the 43 Elix. is not a tax upon the land, nor paya- 
ble out of it; but a charge upon the perſon: and it is a 
tax throughout the kingdom, and for publick benefit: 
That it is not to be conſidered upon the foot of a com- 
mon law diſtreſs :: That the nature, deſign, and end of this 
publick duty, required the moſt effectual and ſpeedy re- 
medy that could be deviſed : That the reaſon why beaſts 
of the plow could not be diſtrained at common law, will 


not hold in the preſent caſe. This is ſimilar to an exe - 


cution, and eſſentially different from a diſtreſs at common 
law. By the common law the diſtreſs could not be ſold: 
It was only taken nominæ pœnæ; not as a ſatisfaction 
(which this is) for the duty. The reaſons for the poi 


' Diftreſs. 


lege do not now hold. Agriculture then wanted and re- 


quired encouragement, and mult have been impeded by a 
common law diſtreſs: Now, it doth not. Then, the 
thing diſtrained could not be ſold, and remained uſeleſs: 


Now, it may be ſold. This diſtreſs is not taken as a 


pledge, or a mean to compel ; but for a ſatisfaction for 


the duty itſelf, a perſonal ys and of a publick nature. 


—And by lord Mansfield Ch. | 
analogous to the common law diſtreſs ; but is much more 


analogous: to the common law execution. In the old 


common law diſtreſſes, which were in nature of a mine 
pænæ to compel payment, it would have been abſurd to 
have ſuffered the implements by which a man gained his 
livelihood to be holden-as a pledge; becauſe that would 
have been taking from the man the only means he had, 
of being able to pay the debt. But this reaſon doth. not 
hold, where the things diſtrained may immediately be ſold. 
by way of ſatisfaction ; which, tho” called a diſtreſs, yet 
really is, in this reſpect, an execution. And in caſes of 
execution, beaſts of the plow may be diſtrained, altho* 
there be other fufficient diſtreſs. And the court were una- 
nimouſly of opinion, that beaſts of the plow are diſtrain- 


able under the ſtatute of the 43 Elia. and ſuch like acts 


of parliament. Burrow. Mansfield, 579. 


This ſeiſing is but partly. 
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5. Furnaces, cauldrons, or other things fixed to the Things fixed te 
freehold, or the doors or windows of a houſe, or the like, the freehold. 


cannot be diſtrained. 1 fl. 47. 


6. Things for which a rep evin will not lie, ſo as to Things for 


be known again, as money out of a bag, cannot be di 
ſtrained. 2 Bac. Abr. 10g. | gary 
But money in a bag ſealed may be diſtrained ; for that 


the bag ſealed may be known again. | 


u hich a reple- 
vin will not lie. 


7. By the 2 V. [eff 1. c. 5. Perſons having rent ar- Corn or hoy cut. 


rear on any demiſe, leaſe, or contract, may ſeize and ſe- 


cure any ſheaves or cocks of corn, or corn looſe or in the 
{traw, or hay being in any barn or granary, or upon any 
hovel, ſtack, or rick, or otherwiſe upon any part of the 
land charged with the rent, and may lock up or detain the 
ſame in the place where found, in the nature of a diſtreſs ; 
fo as the ſame be not removed to the damage of the owner, 
out of the place where found and ſeized, but be kept there 
(as impounded) till replevied or fold; / 3. | 


8. Alſo by the 11 C. 2. c. 19. The landlord may take n , hay 
and ſeize corn, graſs, hops, roots, fruits, pulſe, or other growing. 


product growing, as a diſtreſs; and the ſame may cut, ga: | 
t e e 


ther, make, cure, carry and lay up, when ripe, in 


barns or other proper place on the premiſſes; and if thete 


ſhall 
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Cattle eſcaped on 


the premiſſes. 


Diſtrels. | 
ſhall be no barn or proper place on the premiſles, then ih 
any other barn or proper place which he ſhall procure, ſo 
near as may be to the premiſſes; the appraiſement whereof 
ſhall be taken when cut, gathered, cured, and made, 
and not before. /. 8. Sag 1 


4 


And notice of the place where the goods ſo diſtrained 
ſhall be lodged, ſhall in one week after the lodging 


thereof be given to the tenant, or left at the laſt place of 


his abode. /. 9 


- 


J 
9. Where a ſtranger's beaſts eſcape into the land, they 


may be diſtrained for rent, tho' they have not been levant 
and couchant (that is, tho' they have not been in the 
ground for a good ſpace of time, or ſo long as to have 


laid down and roſe up again to feed) provided they are 


treſpaſſers : But if the tenant of the land is in default, in 
not repairing his fences, whereby the beaſts came into the 
land, the leflor cannot diftrain ſuch beaſts, tho? they have 
been levant and couchant, unleſs he have cauſed notice 
to be given to the owner, and the owner ſuffers them to 
remain there afterwards. Lutw. 364. 

But in caſe of an ancient ſeigniory, the lord may diftrain 
cattle for ſervices, which came in by eſcape; tho? the 
were not levant and couchant, altho' it be in default of 
the fences, which the tenant of the land ought to main- 


_ tain; becauſe the lord hath nothing to do with the repair- 
ing of the fences, and he hath no remedy but by diſtreſs: 


But the owner may prevent the diſtreſs, by making freſh 
purſuit ; for then the cattle remain as it were in his own 


poſſeſſion. L. Ram. 168, 9. H. 8 W. Kemp and 


Crews. _ EG | Bp 
But in caſe of rent reſerved upon a leaſe for years, the 
leſſor cannot diſtrain ſuch cattle, until they be levant and 


* 


cCouchant; for if the leſſor had had the lands in his own 


hands, he ought to have repaired the fences; and when 
he puts in a leſſee, he ought by covenant to oblige him 
to repair: and therefore in that caie, if the law would 


allow the leſſor to diſtrain the cattle of a ſtranger which 


come in by eſcape, before that they be levant and 
couchant, it would be in effect to allow a man to take 
advantage of his own wrong. Therefore if the cattic 
come in 19 default of the owner of the cattle, then they 


may be diſtrained before they be levant and couchant ; and 
if in default of the tenant of the land, there they cannot 
be diſtrained until they have been levant and couchant, 


that is to ſay, for rent upon leaſes for years. And in 
ſuch caſe the leſſor ſhall not take the cattle before that 


he has given notice to the owner, that they 2 5 
2 | % ; an 
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land liable to his diſtreſs; and if he doth not come to 
take them away, then they become diſtrainable. And by 
Treby chief juſtice; Where the cattle eſcape accidentally, 
there they are not diſtrainable, until they have been le- 
vant and couchant ; but if they eſcape by default of their 
owner, they are diſtrainable the firſt minute, id. 

10. A perſon driving ſheep to London to fell, by agree - Cattle depaſtue- | 
ment with the maſter of an inn, puts them into à ground 6, | 
at ſo much a ſcore for a night. The landlord ſeeing them, 
aſked whoſe they were, but conſented to their ftaying 
there, and afterwards the ſame evening diſtrained them for 
rent due to him from the maſter of the inn. And it was „„ 
adjudged for. the landlord. T. 1 V. Fowkes and Joyce, in 
C. B. 3 Lev, 260 1 Vent s % & 

But in the ſame caſe, upon a bill for relief in equity, 
the lords commiſſioners ſeemed to think, that the grounds 
lying to the inn, and uſed therewith, ought to have the 
125 privilege as the inn hath, and that paſſengers cattle 
ought not to be diſtrainable there. 2 Fern. 119. 

And it appeared in this caſe, that on the landlord's 
coming and ſeeing the ſheep, he pretended to be angry. 
Upon which the owner offered to take out the. ſheep, at 
which time they were not diſtrainable for the rent, having 
not been levant and couchant upon the lands. So that the 
court looked on the conſent as a fraud, to get them to be 
left all night, by which they became liable to the diſtreſs. 
And it was decreed, that the landlord ſhould anſwer for 
the value of the ſheep, and pay coſts both in lawand equity. 
Prec. Gen. , 

So where a rent charge was arrear for 20 years, and 
cattle eſcaped out of the next ground, and were diſtrained; 
lord Nottingham (in equity) relieved againſt it. 2 Vern. 


231. H. 1690. Brodon and Pierce. | 
11. If ten head of cattle are doing damage, a man can- Cattle 
not take one of them and keep it till he be ſatisfied for the feaſant. 

whole damage; but he may bring an action of treſpaſs for 
the me 12 Mod. 660. H. 13 W. Vaſper and Ed- 
wards, * | | 
If a man hath common for ten cattle, and he puts in 

more; the ſurpluſage above ten may be taken damage 
feaſant. 1 Rolls Ar. 665. 5 „ 

If a man come to diſtrain, and ſee the beaſts in his ground, 
and the owner chaſe them out, of purpoſe before the diſtreſs 
taken; yet the owner of the ſoil cannot diſtrain them, and 
if he doth, the owner of the cattle may reſcue them; for | 
the beaſts muſt be damage feaſant at the time of the diſtreſs. | 
1 Inſt, 161, 7 . f | = 4 


For 


a 
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Where. 


Church Tands. 


On the pre- 
miſſes. 


On the common. 


In the highway. - 4. 


Carried off the 
prem iſles, 


Diſtreſs. 


For diſtreſs damage feaſant is the ſtricteſt diſtreſs that is; 


and the thing diſtrained muſt be taken in thawery act: fo 2 

if the goods are once off, tho on freſn t. 0 
1 cannot, take them. 12 | 

„ T0 b es . . v 

«IL. 4 br. CCE - 

2: hes tensor ſervioe the lors candor height, 8 

but in the day time; and ſo it is of à rent ch pet” Vit for ic 

damage feaſant, one may diſtrain in'the*nighe;”"oth a Ty - 

it may be, the beaſts may be gone before he can't ake them. 

. 1% „ 15 | | 

before ſun iſ or after ſun ſer, no tnift ray: di 2 

ſtrain but for ee ſealant. lac c. 2. . 20. hs 4 
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1. The king s officers, as ſheriffs and. other; . m 

take diſtreſſes in the fees wherewith 0 SOR una pal. m 
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4. No arſon 9 84 the lig, 8 SE rs), ſer 

trees i in the king's highway. 52 2 H. 3. Col war's ap 

| And' the reaſon is, becauſe the king” O ſubje Saen to of 

have free paſſage, as well to fairs and Ar 8 as e by 

their other affairs. But yet this ſhall not be taken, to v. 

make the diſtreſs utterly unlawful, ſo as to take advantage fer 

thereof in bar to an avowry, but to this purpoſe, that i WM ba 

the lord diſtrain in the highway, the tenant may have an; lf fix 

action againſt him upon this ſtatute, 2 Inf. 13132, ea 

5. But by, the 11 G. 2. 6. 19. If any, tenant for life, 8 

years, at will, ſufferance, or otherwiſe, ſhall fraudulently - t 


wherever they ſhall be found, 
manner, as if ene had beea . di 


or clandeſtinely convey off the pre iſles his 00 ds or chats. 

tels, to preyent the landlord fro w Affain/ f land- 

lord, or any perſon by him lawfully fs — 801 may in 

30 days next after rn 55d. loſe dla 17615 64 ws 
and, 


SUE 


. 
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But no landlerd ſhall diſtrain any goods ſold bana fide, 


: and for a valuable conſideration, before ſuch ſeizure made, 


1 to any perſon not privy to ſuch fraud. / 2. 


And if any tenant ſhall ſo fraudulently. remove and con- 


8 vey away his goods or chattels, or if any. perſon or perſons 
6 ſhall ately ad knowingly aid or t him in ſuch bau: 
i dulent conveying away ar carrying off of any part of his 
y ds or chattels, or in concealing the ſame ; every perſon 
$ ſo offending ſhall forfeit to the landlord double the value 
of ſuch goods, to be recovered in any court of record at 
1 Weſtminſter. : 9 85 


lord or his agent may exhibit a complaint in writing (A) 
before two juſtices of the peace of the ſame county or di- 
viſion, reſiding near the place whence ſuch goods and 


er 
* 


were found, not being, intereſted in the lands or tene: 
ments whence ſugh goods were removed; who may ſum- 
mon () the parties concerned, examine, the fact and 
all proper witneſles upon oath (or if it is a quaker, upon 
afirmation required by Jaw:;). and in a ſummary way ie 


| termine whether ſuch perſon or perſons be guilty. of the 


quire in like manner of the value of ſuch goods and chat- 
tels; and upon full proof of the offence, by. order (C) 
under their hands —. ſeals the ſaid juſtices ſha | 
the offender or offenders to pay double the value of the 


22 
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SS | 
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ſervant, or agent, at ſuch time as the ſaid juſtices ſhall 
appoint: And if the offender or offenders, . Ai notice 


R ö | 

to: of ſuch, order, ſhall refyſe or neglect ſo to do, they ſhall 
out dy their. warrant (D) levy the {ame by diſtreſs : and for 
to want of ſuch diſtreſs (E) may commit the offender or of- 
age benders to the houſe of correction (F) there to, be kept to 
t il bard labour, without bail or mainprize, for the ſpace of 
an; ix months, unleſs the money ſo ordered: to be paid as 
„a ureſaid ſhall be ſooner ſatisfied. 4 
iſe, Perſons aggrieved by order of ſuch juſtices, may appeal 
o the next general or quarter ſeſſions; who. may givs 
la WY coſts to either party. . dd le 
nd⸗ And where the party. appealing ſhall enter into recoge 
„in Nizance, with one or two. ſureties, in double the ff 
une” ordered: to be paid, with condition to appear. at ſuch ſeſ- - 


08 ; the order, of the juſtices ſhall not be executed 


uch 


s. ainſt him in the mean time, /, . 
1 Vox. I. 9 . 
But 15 8 


But if the — and chattels ſo fraudulently carried off 
or concealed ſhall not exceed the value of 50 l. the land- 


chattels were removed, or near the place where the ſame 


offence, with which he or they are charged, and to in- 


Il adjudge 
ſaid goods and chattels, to ſuch landlord, his bailiff, 
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juſtices, reciting that a complaint hadibeem mads $0,thet 
in writing, by A. (Clavey againſt-F-iÞBrſex;-that-he. the 
faid Clavey demiſed his eftite-imghe pariſkcaf Shelleytimthe 
county of Somerſet, to: Willlam T. hatghexen at: the greatly 
rent of 441; and that there was due and in;artear-from 
Thatcher to him for rent of the faideftate,,on the: sch day 
of April laſt, 241. 15 s. ß d z andithgt he the ſaid Ci. 
vey would bave diſfrained the goods and ghattels of, the 
ſaid M. Thatcher upon the ſaid eſtate, -in oder 49/abtain 
ſatisfaction of the ſaid rent; but to prevent him from ſo 
doing, the ſaid" Biſſex, on or about theo at „ -288h, and 
20th days of Huguſt laſt, did knowingly anfwilfally. gid 
and. aſſt the ſaid Thatcher, in fraudulently; conveying and 
carrying off from the ſaid eſtate his the Hid iZhathet's 
goods and chattels, and alſo in congealing the dame, be- 
ing under the value of 50 l. that: te HM tg gens, 
one heifer, and ten hundred weight\of, ehgeſe Hof the- 
lue of 201; whereby the ſaid; any wal” preverited from 
diftrainipg'the fame; in order to-obtain. ts faction: for 
the faid rent, and contrary to the fapmte dib. 25560 
therefore praying us to: grant him t wartans Of, dum 
mons, requiring you the ſaid JA, to appeatbhefoge.u, 
and that we would examine the fach, Mi@xbereupen, mak: 
ſuch order therein for his relief a tht (faith Katute direct 
and requires, and as ſnould be agregahile to-juſtion Ihen 
upon we the ſaid juſtices, reſiding riearsthedaigeefiate ſion 
v henee the ſaid goods and cattle. wete: eengaves, and nei. 
ther of us any way intereſted in tie ſaid Aid ſſſue oft 
warrant of ſummons, requiring yau hdi: Au 
attend us thereon to anſwet the ſaid c mnleis tand q 
having attended accordingly, and; te · cin ivory profence 
having examined the witneſſes prod uesd bypthe faid 
Clavty upon oath, and heard hat was alleged bg Jer 
in your defence, do adjudge that the ſdid complaints 
true; and that the ſaid goods and eattle of the; ſaid # 
Thatcher, in which you fo: aided and: aflified.iny eanveyn; 
and carrying off from the' ſaid eſtates,artallp;an cence 
ing the ſame, were of the value of: 201 ;,and{that yo! 
| have thereby ' forfeited double of the, value, Gf theft 
goods and cattle, being the ſum of go); tothe ſaid car 
plainant A. Clavty, by virtue obithe! - qaid. fette: We 
therefore in purtuance of the Maids ig e dg cue 
order, and require you the ſaid J. Biſencwithin ThedpN: 
dt three days from the date her, df pay 10 the ad 
Gedty the ſum. 06.40} πτ,j'² yon olf ae e 
R we 4 „ 


di 


+. 
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fach further prbecedings ill be then had againſt you to 
inforee the payment ſtRetebf as the ſaid ſtatute difects 
flad-Fequires®® Given uder uur hands and; ſeals, this 
| pw of ig61-Phis- order was aſfermed by 


by \cerri6faty ad Xhe Kings bench. It was movnd) to 
<ul? chi ſtneu O hjedtiohis takem: 1. The complaint 
eee ut not upon bath. dit 
is ovly dy fchat he demi fed tb . Tharcher j but not ſaid 
for wit neſtmeter term. J. It is ſtated, ſo much mas 
dus for Fefit}butinor ſaid for what term: it might be 
die 400% 250 ago; It is hot Rated to be due, when That- 
chen ; Well his goods 4. Thewords-of ; the order are, 
Fee work ahe the | ſtatute,” goods and chatte. 5. 


0 Ceftain time is alledged when the defendant aided and 


athſtec g bnly fad, on or about the z6th, 27th, or a8ch of 
Aiguſt v6. Not ſtated that Thatcher did carry off his 
£60482: only) that Bir did aid and aſſiſt him in carrying 


a % e n. che com plaint true, bee 4 1 
s: and 


notu tate the evidence this is a conviction, not an 
order a adifbr why: thing that appears, it might be upon 
Cue evidence one's! B. It is not ſtated that the goods 
werde under v au, of 50 l; which is the ground of 
ther juſtices jadſdictiom 9. The words of the ſtatute are, 
1625 Mall be a tenaut of any lands, tenements, 


or Mereditswferts: Tu word uſed in the order is gi; 


whiehs ayabeluithing incerporeal, or may? mean the 
intereſt in ther land: and ſo not within the flatute. 10. 
It ſhould/appeat7 Whether: the landlord has a right to 
diftraits :-\By: thedg Au c. 14. the landlord may diſtrain 
at any time wh ſix months after the expiration of the 
term: Itꝭ doth not appear theſe ſix months were not / ex- 
piredz and if they were, this is no offenee. After 
conſideration ] Mr: juſtice Dꝛniſon delivered the reſolution 
of the court: ¶ihink the moſt 8 whe- 
ther cis is an dider or a conviRtion.} If a oonviction, the 
evidence ar been ſet out- And there has been no 
doubt (notwithſtanding the caſe of &. and Pulleine, 1 Salt. 
3060.) that in a conviction: the evidence muſt be ſet out, 
that the tourt mayjudge upon it. So it was held by lord 


Hardwicke'in. the dust of &. and Lloyd, Str. 996. and in 
that: oaſe it war bljected, that as ĩt ſubjedted the party to 


a penalty, td ini the ſtatute it was called an order; yet 
it mould bs eonſtied as à o in: but the court ſaid, 


every act of . >" 6 flow a pe- 


dalty, ſhall wot! be colſirucd-a3 a conviction - K. and 


F f - 48 | enables, 


* | 
he- ho Plane e the orders wete remoyed 
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Venables, Str. 630. 2 L. Rem. 1306. upon the Ratute 
for licenſing alchouſes, eonſidered as an urder. Moand 
Blackwell, M. 4 Geo. which the court ſaicb ty as 4 ſtrong 
caſe, and muſt be conſidered as ah order. I underſto 


from my lord Hardwicke,'in the cafe of N and iLlojd, that 


his ground of the difference was fountled.updii the expreſ. 
ſions of the ſtatute, and not upon the penalty; as where 
the words of the ſtatute are, of which he tall be con- 
« victed, it is to be conſtrued as a conviction. Here 
it is extremely ſtrong; the ſtatute ealls it an order: and 
in the nature of it, it is an examination upon a complaint. 
If the party was never ſummoned, this court upon affi- 
davit will grant an information againſt the juſtiees: but 
the ſummons need not be ſet out; and the court will in. 
tend the juſtices have done right, in caſe the contrary 
does not appear upon the face of the order. As to the 
iſt objection: This is not an information but a com- 
plaint: when the party is ſummoned, the witneſſes are to 
be examined upon oath, but the complaint need not be 
upon oath. In anſwer to the 2d objection 1 As the order 
has followed the words ef the ſtatute, we wilh not in- 
tend it a caſe wherein the juſtices had mot a juriſdiction 
The court will not, in caſe of an ordergcintendꝭ that the 
juſtices have done wrong As to the. d iobjection⁊ It i 
ſufficiently alledged, in an order; his aſſiſtinge the tenant 
to carry away the goods, us it is here altedged;< is ſuff- 
cient to ſhew the rent continued then to benim arrear; 
and the father, as the defendant might have availed him 
ſelf of the rent paid, by proving it before the juſtioes, 1 
much doubt, whether in 'a declaration it would not be 
ſufficient to ſay, the rent was in arrearꝭat ſuch a day; 
and I think it would lie upon the defendant to prove that 
the rent does not remain in arrear. As to its not be- 
ing ſaid, for what time the rent was due zu this is mere 
matter of form. As to the fifth objection t About, in 
common parlance,” means in this cafe three days or neat 
it. They might be three days in 22 "the good 
away; The days are not material; even" * 19 rg 
ings. 1 IL. Raym. 58 1. And in the caſe of N. n 
Sfmpfon, H. 3 Geo. Str. 46. the day and hour ina con- 
viction arè not material. By this ſtatute ho time is limit 
ed, Wien the complaint ſhall be made Itomay be mide 
at any time. Suppoſe the & fendlant had phuthe pemit 
on d different complaint made hemight ahſily have ſhrwn 


it. As to the th Thelanfwer is obvious pif Thinhn 
had not earrisd his- goods away, the doferidant could nit 
nein \ 1 


1 have 


* 
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Diſtrels. 


have aided in carrying them... The ſtatute makes two of- 
fences.; one carrying the gods away. the other, aiding 
in carrying them aray. It is only neceſſary here to ſtate 
the dffence Which' the defendant had been guilty of, which 
this order d6ezinithe words, of the ſtatute. In the caſe 
of Kn An, A 13 Ges. 2. there was a conviction 


foraiding and aſſiſting in killing a buck. It was object - 


edo that ſtwns hot charged the buck: Was killed. But the 


court held that as the conviction was in the words of 
the ſtatutes it was ſufficient. And the court held they 


were allo principals, as well thoſe that killed the buck, 


as thoſe that aiſiſted. And this Was the caſe of a convic- 
tion. All the other objections may have this gene- 
ral anſwer zo that in the caſe of orders, where the juſtices 
have juriſdiction, we will intend they have acted right; 
and if they have done wrong, they may be puniſhed by 
an information Let the orders be confirmed. | 
: Sx: imthexaſeof &. and Adiddleburſt, T. 30 &.31 C. a. 
Pwonjuſtices make an order againſt one Thomas Middle- 


aby, For wwilfully and knowingly aiding or afliſting Fobn | 


Cheſteraon the tenant of Sir Thomas Flectiusod, in fraudu- 


racks ſeflidns,,'was confirmed. * It was moved to 
quaſhi theſe-ordtits, upon-two,abjettions : 1, The whole 


adudiration fefers to the complaint of one Thomas Peſton, 


whereimthede cis mo charge upon Che/terton the, tenant at 
all: neſhiher' is ie-ſtated that Choferton the tenant did re- 
moverhi:;goods..". 2, The, act creates two offences, viz. 
aſſiſting imo remdving,. and. afliſting in concealing the goods. 
Now: iticis not ſpecifically charged upon the defendant 
Midas; that he wilfulty and ænowingly did either one 
of theſee two things: It is only alledged that he wilful 


and: knawingly did one or the other. In 1 Salt. 371. 
Rex v. Stocter, An indictment for forging, er cauſing to 


be forged, was holden ill, becauſe the charge was in the 
disjunctire. So, 2 Haw. 225. ez indictment charging 
a man disjundtively, is void. For the offences are di- 
ſtinct; and it appbars not, of which of them the defen- 


ofthe; two; offences the juſtices, haue convided him,— 


On a4wle-$01ſliew cauſe; To the iſt objection, that it is 


not: defaribed. ſulſiciently; what the offence is; it was an- 


ſwered, bat his 98 order, and the court will, not in- 
ad it 80 he.. To the ad objection, as to the charge 
being in een ot he aſſiſted the tenant in re- 


moving 


lenthyifemoyingand-conveying away five cows and other 
| ze fame. Which order, on ap- 
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5 IT the puniſh 
eudant was heard. — 


lo 


bay 


— a Fra 

orged: and cauſed to be forges 

reaſon of it: Fhe ſubſtance e is rx 15 
ſendant muſt come propane againft ib 
nd difference to kim in any; reſgect. BU Hob 
der: And being good in ſubſtan e "need not 1 1 

ſo ſtridt.— And by the court, the Tulets Nee 


_ difch and conſequently PAIL] weg, 2 "Bir 
3 HU | 
rol, ies feld. 39% | Bo 3 #40 4146 133 26117 10 eboog Hau 


. % n 177 5 (H 
Fe 3 V That reaſonable dre; fad dab. 
BE: Toh . if 102; 293782. bas: bas: 
— by an mall de ene eee and he 
8 that taketh great and unreaſonable diſtreſſes, all bogrie- 
voully amorced. 52 H. 37, £84.41 1; 10% 
For example, if the lord diſtrain ut car things buen 
for 12 d. or the like- ſmallſum,:iand 88 a 
replevy of the oxen, and the lord — af phem 
fot the 12 d. pf his own-ſhewing, heiſhall.anake fin bot 
-the party e e his ige upon abis ſbatutbe r 
Og 27637 903 14, 29917 ern 
a Fine lord gilkraig an 056, 0b horſes: ber A ens if 
there were ng other diſtreſs upon abr land haldens ihe 
diſtreſs 15 not exceſſive ; but if thete hre a nice p. or 4 
ine] or the like, then the taking of the axcor hoc is 
exceſſive,' becauſe he e Gen wle Hab les 
we, el 107. * a 


i 17 Akan 7 wiking b, _ 
OED . 8 . ; 4 [ £2 2411 4 

Brealeing ben. e er or e May not be brok N nor 

- thrown. down, to make à diſtieſs. I Fit. 

open 8 85 2. Nor may the rg 86 into tie na ile, un 
| tek the doors are open. Reag. Di e 

Upon = queſtion Ae bins, a iel al J 

the lord chief juſtice Hardibicls, A ihe; 

rs 1.735, that a padlock put on. aÞarn 

opened by force, to take the ad, = 

ee £2167 . OW 20! Apart ; 


14 | 3. Where 


* * n 

omits hath berg Sevraiog, 1 e 

bange is not good =; + f e 
be pron As, 


i Jas 199 10 z Cf 
35 8 fl ie; th K. 
oy eg 


2. Where an SE 8 or clan- 
del ine 1. en g ſhall be- 705 placed, 
of kick e, Guthouſe, yard, cloſe, 
ox place; 72 e edc 

1 fo 1 t chattels*from deing taken and 
f A dilt refs for Pm, of rent; it ſhall we lawful 
e ord; or hi 

28 of | pe: 10 imp | 7200 take abi ſeize,” as- a di- 


for ren 

575 the Cohſtabſe, * 
Acer of che hun Ired, 
0 ſha U. be fuſpected to Je concealed, and in caſe of a 
dwellin 4 bade, *oath being alſo firſt Rade (G) before a 


ach” 5 and chsttels (frſt calling to his 
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Aid of the con- 
ſtables and ju- 
ſtices. 


rh otherwile: ſcemes, fo as - 
lieren vai, receiver, or other 


zadborough, borſholder or other 
ditkriet, or e the | 


juſtice. of the peace, of a reaſonable ground to-fuſpedt that 


ſuch goods or chattels are therein) in-the day time to break 
open (H) and enter into ſuch houſe, , barn, ſtable, out- 
houſe, yard, cloſes. and place; and to take and ſeize ſuch 
foods — chattels for the ſaid arrears of rent, as he might 


ave 7 e w been in any open place,” 11 G. I 


c. 195 6m, - ene 


But except it "7 in 7 8 where the goods 2 are clan- 


deſtinely conveyed, it may feem from what hath been ſaid, 
n hath no mean io come at the goods in 
| e to make diſtreſa if the tenant ſhall think fit to lock 
up his gates land: ſhuta the doors: And the like may be 
0 ſerved in caſes of diſtteſs for the levying.a; penalty, by 
. warrant of juſtices of the peace Pate ſuch penalty, or 
part SAW be given to the king). Which 8 may 
| oem de tequire {ome conſideration; {+ 


2 EH :landtord; 2COmes arito a houſe, and eiges upon Part in the name 


15 e aadiſtreſs, in the name of all the goods 
of the SO + GIG; e e 6 2 


1 
's 


5 Fl Diltreſs bow t Q be PEERS 


A 


# 


of the whole, 


By the 52 H. 3. 6. 4 None ſhall cauſe any diſtreſs * Impounding off 
70 la taking 52 be driven 5% A the liar 1 15 ta- the eee 


ken : an otieneighbour. 40 jo to another e his. bun au:bority 
1 1 18 pg ny or? rent charge, wh Inſti! 106.) be 
: ing. done agninſ! the flare; and i, 
22 2 ee 24 % bit 177 Hood, be 254. 
5 "Oh 7 came. . FP wr! . RE 
«0! » 'Befotethis 25 9 Pra yrs might have 
ee Aiſtteſd to what tounty he pleaſed: wight was 
aachen for two cauſes; 1 1. Ln the tenant Was 


& 


* ; * 
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4 1. 


he beafts being nn pounded in an pn pound 

ſuſtenance, and beit 
mon intendment he coull hAVe ne knowledge wihtrothey 
Were. 2. He could not knhoW-ẽ õðnůtert een repfevy; 
but the party was, before this ſtätut) dfv R this action 
upon his caſe. 2 aſt. 166. wdr a 1% 
And albeit this ſtatüte be in che negative; yet if che te- 
nancy be in one county, and tlie mH a unecher eounty, 
the lotd may drive the diſtreſs which he taketh inſthe te- 
nancy to his manor in the other cbunty; for thut the te- 
nant is out of both the ſaid miſchiefs: for the tenant by 
doing of ſuit and ſervice to the manor, by common in- 
tendment may know What is done there; and therefbre may 
give his beaſts ſuſtenance. And t know where to hae 
| His replevy, the bailiff of the manor uſually drives tlie cat 
tle diſtrained to the pound of the manor. And hereby it 


the meaning of the law, tho' it be Wichim the deter 2 
„„ a ne 1204 29995 eick Too 10 
And by the 1 & 2 P. & H. e. 126 it als further en- 
ated, that no diftreſs of cattle ſhall be drivem at uf the hun. 


* 


taken, except it be to a po vt tobi be ne Me, nit 
above three miles diſtani from thi plner where th f 

vas taken ; and no cattle er tber: gos i, far uny 
tauſe tt one time; ſhall be impoundem in [Foe#ak placsg xohevily 
"the vioner may be confirained i, fis ſeveral viptleulec : 4. pain 
sf los. to the party grieued, and treblt damdigediſbayvoy © | 
. T.21tG, 2. Gimbart and Pelah,”: The'idefendantguſtic 
Hed impoundiug cattle damage feaſant“ Rid unfevidence 
it appeafed, he put them into the next pound, though it 
happened to be in another coutity:”” And Lr Tha J. held, 
it did not make him a treſpaſſer, though it ſubjected him 
to the penalty of the ſtatute of the 1 U 2 P. &! 


5 
* 
«LF +>... C5 | 


12 2. VVV „ 44 10 | 
* Note, a pound is either overt or open, as in a pinfold 


130 


made for ſuch purpoſes, or in his own eloſe, or in che 


cloſe of another by his conſent; and it is therefore called 


open, becauſe the owner may give his cattle! meat and 
webs without tfeſpaſs to any. other, and then'the'cattle- 
muſt be fuſtained at the peril of the owner; Or it is a 


. 


pound covert or cloſe, à8 to impound the cattle in ſome 


part of his houſe; and then the cattle UM ſuſtained” 


with Kbat "aid drink at te'pefif of him tat diſtrainerd, 
and his fal fot biye any RESFENGH 'therdfore,” 1 fg. 
474 5 EN b 9 f N f 


t $ , ; a 
4 1 * . *C * * * - - e ws 7 * 4 my * ” 


7 But 


g carried ints another county by com- 


is to be noted, that a caſe out'of the miſchief; is ou 


ared, rape, wapentake, or lathe, where ſuch diu flu 
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a a 3-44 4 4x it, or part of it, he greatly offendeth aouth 


ti 5 and-therg herefore- bus and cry nn to 15 yied 


again, We wont nant 55 thall find them, and impound Beam 


—.— —— miles, inthe, 

ny eee i been , 

anſwer for them. - 1 1. e he” 2 Age | 
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he whomobk the diſtreſs ought not to do good.to the by 
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have ume before any damage came by this to the cow 3 
and af 2 perich by this, 9 he who took the diſtreſs may 


1 8 5 2B; 5 
| f e beat hy 3 
CTAUIT 1 E 
bene a duch 8 .who. made js the dillzels | may . 
4 24 Kh 
3. a apr Fe Ib ps the diftre 


in a pound which will n6t bold. it; but he cannot j juſtif 
the tying of cnttle in the pound; and if be ties a 


441 it is ſtrangled, be muſt PN demates, 1. r I” 
Ann cl! and Vs 3 SE 5 
"At. . 4 f-reſeous and pound-breach, F 03 
7 207018 © 3: 


1 1. By the common he, if a man break the — err oh 


8. 


pound breach, 
the peace, and doth treſpaſs to he Ein and to the lor 

by 16e and to the ſheriffs, and hun rey, in breach. 

f the peacę, and to the bau and to the dela Ving of 2 


* 


him as thoſe ho wu the 15 WI 20 — 
7. MG. | "NON "ig Sh iſtrained vs. e 18 


again. 1 I). e OO eee e e 1 
2. And by tee eee (ſcous, 
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3. When a man hath taken diſtreſs, and the cattle dif. 
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of common right be fold, becauſe ĩt is a court of record 
but otherwiſe it is, of diſtreſſes i in x Fourts- ww art nat of 
record, 12 Med. 330. i | 
So a diſtreſs for an amercement in 2 court e cannot 
1 ſold ; _ in. ſuch caſe 3, diftxeſs- 4 infinite ſhall go. f 
ul „ 53. 
Uke ore the ſtatute of the 2 N. t. 
4 N ne th could not be ſold, 2 
= of the rent: But by the. Faid ſtatute 
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for the Whole, in the preſence of the able of Hide, 
1 was objected, that the goods Wien en in An. 
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- Where any diſtreſs ſhull be made, for um 


— done 
the party diſtraiing, or his agent; the 7 ſhall not 
deemed unlawful; nor the-diftrainer a treſpaſſer ab ini- 

tio but the party aggrieved may ZE ſatis faction for 

the ſpecial damage, in an action of tr on the caſe 5 

and if he oben he hal bers waere 1 17 6. 2. ug. 

1 wu no W mall r recover on yn of: I it beider of 

amends hath been made before the eben hrought, J. 4e. 
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Hart from the le: Bur this not to bar the right 
of pay" ortEpjiet. ab IG Aefebdant files à bill in 
equity, he | I She" Bae an io junction againſt the pro- 
ae at. he Mal ur Er arrears” mto 
court, ++ rt in you ſuit. Pro id- 


ed, that H th - tefial before the trial in yak; 3 
pe al 8 ee | th proceedings onthe e. 
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(a * Ke during the life of another perſon), 
8 for years, or at will, frequently hold over after 5 Th 
5 the leaſe 3 and Wheręas after the deter- 
e uch, id, any other leaſes, no diſtreſs: can 


of rent. that. bas. pane. dug on. luc eaſes 
ee Be ; it ĩs fore enacted, 
a fy ets the . 
weihen lame manner as if it had not been de- 
termined: mag that the diſtreſs be made within {os 
months after the determingtion of the leaſe,. 2 = 
uring the continuance of the landlord's title or inte! 
during the poſſeſbon of dba santen whom. fuck 
oe ne tes arſe fs. 7 | 
And by the 4. C. 2. c. 28. If any tenant for ſear 
ears, or other perlan who ſhall come into po 
om, or under hic, ſhall wilfully hold over any 13 
after the determination of ſuch term, and after gemand 
made; and notice in writing given for delivering the poſ- 
ſeſſion thereof; he ſhall, for the time that he ſhall ſo 
bold over; pay double the yearly value thereof, to be re- 
covered by action of debt, in an e of record. . 1. 
But this remedy ſeemeth not altogether adequate to the 
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| evil; for three reaſons. 1. Becauſe uch action is certainly 
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tedious and expenſive, 2. It is uncertain, whoa the action 
is over, whether the tenant will be able to pay. 3. What 
is chiefly wanted, namely, putting the landſord into poſ- 
ſeſſion, is hot obtäine b by ſuch 1 55 but for that he 
a be All to ſeek. A more * and Fold gh 

_ ouſting eee on, is e 
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to bet rid of him. The putting him out 'of 5 5b 
ſome expeditious and eaſy method, ſeemetbe tler more ade- 
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der ought te make 4 record (O) of the whole proceedings, to 
at be produced afterwards. i in.caſe of an action brought againſt 
by the 1a by ſuch-tenant;: For the juſtices ate not 40 
le- carry witneſſea . about the country, to: teſtif 


FO what: — ſhall-at-as judges of record ; nor doth itſeem 
ey, requi ge Ginger or go and teſtify in a court upon 
at 


0 their oaths, what they ſhall have ated in ſuch caſeagbut 
0. to make a record in writing under their hands and ſeals, 
To of all that hath been done: which record being produced 

11 in court, ſeemethꝗ tõ be the proper evidenee in all ſuch 


caſes, for that the law repoſeth an intire conſidence there- 
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But by the, 8 An. c. 14. No goods being on any meſ- 

ſuage, lands, or tenements, leaſed for life, term of years, 

at will, or otherwiſe, ſhall be liable to be taken b execu= _ 

tion, unleſs the party, at whoſe ſuit the execution is ſued 1 

29 belege the removal of ſuch goods from off the - 
prev pay to the landlord or bis bailiff all ful h' rent 
At be then due for the premiſſes, 1 that! | 
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And in caſe of two Salon - there hall not A twg 
yeats rent paid to the landlord : for the intent of mend 
was to reſerve to the landlord the rent for, one year, 
and it was bis own fault if he in arrear, 

Therefore one. year's rent to the lay ors belpg. paid..to 
zerifs. is nt to ſexy ſo 
bim again aaf ee an | 3 ſubſequent execution» öh. 
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Tenant for life * | Whereas where any leſſor or landlord, has only 


dying, 


an eftate for life, in the lands, tenements or hereditaments 


| demiſed, happens to die before or on the day on which any 


rent is reſerved or. made payable, ſuch rent or any par 
thereof is nat by law recoverable by the executors or ad- 
miniſtrators of ſuch leſſor or landlord ; nor is the perſon in 


teverſion intitled thereto, other than for the uſe and occu· 


pation from the death of the tenant for life; of which, 
advantage -hath2often been taken by the under - tenants, 
wha therehy avaid paying any thing for the ſame: for re- 
medy thereof, where any tenant for life ſhal Happen ug 
die before or on the day, on which any rent was reſerv 


or made payab! any demiſe or leaſe of any lands 
roll, n Hh N Ardenne Which determinec on the 


death of ſuch tenant for life, the executors or admipiſtrs- 


tors of ſuch tenant. for life may, in an action on the caſe, 
recover of ſuch under tenant, if ſuch tenant for. life die 
on t u. which the ſame yas. made payable, the 
Whole, AE core vo day then a n e fit f ſuch 
1 15 WH ing to the time ſuch h tenant for life 
A aft .ycar, pr quarter of 2 year or other time in 
which 6 the laid. nk Wein Aale, 11 8. 2. 4. 19. 
3 the caſe of Pagett and Gee, Dec: s „ Tenant 
in tail, remainder tat e defend in fe 12 es 1 * years, 
dies dent iſſue a week' before the d ay of payment 

of the half year's tent. The leſſee,” at the day, pays 4 


the balf as s rent to the defendant. The execytor of 


the tenant i in tail briy his, bill for a portionment « of the 
ent. — By the lord chancellor Hardwicke : > This 
point has neyer been determined; but this is ſo ſtrong 4 
caſe, that I ſhall make it 2 preced ent. There are in it 
wo grounds for relief in e he firſt ' ariſes on the 
ature of the 11 G. 2. The ſecond ariſes on the tenant's 
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haying ſubmitted to pay the rent to the a 
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not ; becauſe they could only bring an action for the uſe 
and ocgupat : 
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act appoints the apportioning the rent, and gives the re- 


medy. But there are two deſcriptions of the perſon, to 
it is one Having on 11 an eſtate for life. In the enacting 


preſsſy Within the miſchief.- I. do not know how the 
ee 
inckftec in 
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tefminable on lives, he certainly muſt be included within 
the act, tho it ſays only tenant for life: It would be 
playing with the words to ſay otherwiſe. Theſe caſes 
ſhew the neteſſity of conſtruing this act beyond the words. 
Tenant TH tail has certainly a larger eſtate than a mere te- 
nant for life } ſor he has the inhel itance in him, and may 
when he pleaſes turn it into a fee: but if he does not; at 
the inſtant of his death he has but an intereſt for life. 
Such too is the caſe of a wife tenant in tail ex provi/ione 
mariti, Upon this point I give no abſolute opinion. As 
to I this ſtatute, I know no better 
rule than this, equitas ſeguitur ligem. Where equity finds 
a rule of law agreeable to conſcience, it purſues the ſenſe 
of t to analogous caſes. If it does ſo as to maxims of 
the common law, Why not as to the reaſons of acts of. 
parliament? Nay, it has actually done ſo, on the ſtatute 
of forcible entry; upon which, this court grounds bills, 
not önly to remove*the force, but to quiet the poſſeſſion. 
That zct requires a legal eſtate in poſſeſſion. This court 
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extends the reaſon to e uitable 7 tl 
round my opinion in this caſe, upon th Jha 
[uboaitted to pay the rent. He has held' hinfeff Pound 
in conſcience to pay it, for the uſe and oC&ctpition'd? he 
land the laſt half year. He paid it to the deferidant, 
which he was not bound to de in law. Att in ſuch 
caſe, the perſon he pays it to ſhall be ade antable, and 
conſidered as receiving it for thoſe hate in egüity in. 
titled to it. The diviſion muſt be that preſtibed by the 
ſtatute ; and then the plaintiff is intitled to ſuch 1"pro-- 
portion of the rent as accrued during the teſtator's life, 
And accordingly it was decreed. a0 71) 


XIII. Rent how far recouvttable” by erecutors or A. 
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Reatrecorerable Ey the 32 H. 8. c. 37. Forsſmuch 48 by ths prder of 


by executors or 


adminiſtrators, the common law, the executors or admin 1 5 te- 
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7 nants in fee ſimple, fee tail, and for term of lil en of rents 
i : ſervices, rent charges, rent ſecks, and fee farms, TY 
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: no remedy to recover ſuch arrearages of the ſaid nts or, 


fee farms as were due to their teſtators in their lives, nor 
yet the heirs of ſuch teſtator, nor any perſon having the 
reverſion of his eſtate after his deceafe, may difrain gr 
have action to levy the ſame ; it is enactfed, ha the. 8 by 
cutors and adminiſtrators of every ſuchi perſq en 
any ſuch rent or fee farm ſhall be due and nor paid at the 
time of his death, may have an action of debt for the, 
. ſame, againſt the tenant who , Gr we the ſame, 
or againſt his executors and adminiſtrators; or may di- 
ſtrain upon the premiſſes, ſo long as they continue in the, 
poſſeſſion of ſuch tenant in demeſne who ought immedi- 
ately to have paid the ſame to the teſtator in his life, or 
of any other perſon claiming the fame only by and from 
ſuch tenant by purchaſe, gift, or deſcent. . 1. 
In like manner the huſband may have aRion, or di- 
ſtrain for arrears due in the life time and in the right oſ 
— 7 VV 
And if any perſon ſhall have any rents or fee farms for 
the life of any other perſon, which ſhall be behind and un- 
paid at the death of ſuch other perſon ; he, his executors 
or adminiſtrators, may have action of debt againſt the te- 
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Eſcape, what. 


Several kinds 


Eſcape by the 
_ party himſelf, judgment of the 


Aena where e ue 
d before ber is delivers U 


1 of three kinds, z. 11 2 3 e who 
oh offender in his cuſtody; this alen 10 
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1 hi! A. Cauſed Wege this is common 
od = e Les 5055 


eue. 3. By the party himfelf; "ite 
"yet deny an eſcape, or with fo 
Arenen -Refeout' and priſon breaking 
their reſpective titles; and this title Seeg uy ' of cſeapes 
ſo called: Concerning WEE 
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"TE Of eſcape by the party may 115 LOT OB 20 Hun | 


II. Eſcape ſuffered by a private perſon.” 5 1 


II. Eſcape Juffered by an officer. 10 5 
TV. hat is a voluntary, and what ates 
V. Concerning the retaking of a perſon eſeaped... 
VI. Indidment for 4 eſcape... aim anos bH / 
VII. Trial and conviftion for an eſtape. ee wn y 
VIII. "Puniſhment of an eſcape. 15 


1 400 Is 11 4299) 


Ix. Ay in attempting vo de 4 IVY Nadz i. N 
a 0 yall 


lk eſcape by the'p amel. Jedes lot! 


As al perſons, f are bound to Gat pon, lar 


it; whoever in * caſe refuſes to undergo that ĩmpriſon- 
ment which the law, — fit to put upon him, and 


law, and to be ready, to he. juſtiſied by 


frees himſelf from it by any artifice, before ſuch es as 


he is delivered by due courſe of law, is guilty of a "_ | 


contempt, punill able with fine and impriſonůment. 
Haw. 17 4+ 


41 4/419) 


But eſcape Bak by the. party hitnſelf, kelongs 


mort properly to the title Priſon TAY £3557 Ba 


II. Eſcape ſuffered by a private ee 
It. ſeems to be a goad general rule, that wherever ae 


1 


51 - pet ſon hath another lawfälly in his cuſtody, Barger up- 


on an arreſt made by himſelf or another,” guilty ty of 

an eſcapes if he ſuffer him to go at large 2517 he ws. 

diſcharged himſelf of him, by delivering ooh: 97 toll Yom 
m. 


otheg«wha. by law ought to have ie cuſtod . of 
ns Oe" oh 1 L4H bs 6: -þ 


. And 
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is not guilty of an eſcape, by ſuffering the priſoner to go MER 
4 y 7 * 5 1 3 VA. © 2 48 9 1 x 
at large. 2 Haw. 129. IP +; 


for otherwiſe the gaoler will be the only ſufferer by the 
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bre. Aly abe dame, in ragten 4H. 04693 
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tual arrel ' ictore jf an officer, having -@wantant FL 
to atr | A man, Ie. m. hut up in 4 heuſe, and challenge There muſt de a 
him 4s pi Beer. an never, aFtually: have--himp im Fire . 
cuſtody, and the party, get free, the officer cannot be 
charged with an eſcape. 2 Haw: 129 t poo l, 5 
2. And as there muſt be an actual arreſt, ſuch arreſt Andjuſtifiable, 
muſt be alſo juſtifiable; for if it be either for a ſuppoſed 
crime, where no ſuch crime was committed, and the party 
neither indicted nor appealed, or for ſuch a flight ſuſpiciqn 
of an actual crime, and by ſuch an irregular lms J 


will neither juſtify, the arteſt nor impriſonment, the officer 


_ 


3. And as the impriſonment muſt be juſtifiable, ſo it 454 for « criml- 
muſt be alſo for a criminal. offence.. 2 Haw. 129. 122 5 

4. Alſo if a priſoner be acquitted, and detained only for And not detaiaes 
his fees, it will not be criminal to ſuffer him to eſcape, tho? only for fees, 
the judgment were, that he le diſcharged paying bis fres, ſo 
that till they be payed, the firſt impriſonment continued 
lawful as before; for insſmueh as he is detained, not as a 
criminal, but only as a debtor, his eſcape cannot be more 
criminal than that of Any other debtor: Yet if a perſon 
convicted of a crime, be condemned to impriſonment for | 
a certain ime, "and alſo till he pay bis fres, and he eſcape - 8 
after ſuch time is elapſed, without paying them, perhaps 
ſuch eſeape may be Criminal, for that it was part of the 
puniſhment that the impriſonment be continued till the 
fees ſnould be paid; but it ſeems, that this is to be intended 
where the fees are due to others as well as to. the , gaoler, 


eſcape, and it will be hard to puniſh him for ſuffering an 
injury to himſelf only, in the nonpayment of a debt in his 
power to releaſe, ' 2 Haw. 129, 130. BE | 
5. Alſo, it is an eſcape in ſome caſes, to ſuffer a priſoner Too much fibers = 
to have greater liberty, than by the law he ought to have; 7: an eee. 
as to admit a perſon to bail, who by law ought not to be 
bailed, but to be\kept in cloſe euſtody. 2 Haw, 13 
So if a gaoler, or other officer, ſhall licenſe his pfiſoner 
to go abroad for a time, and to come again; this is an 
eſcape, becauſe the priſoner is found out of the bounds po 


i - 
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Lofing ſight, 
eſcape. T 


his priſon, tho the priſoner return again, ace J 


6. If the gaoler focloſely purſu 
from him, that he retakes him, without loſing ſight of 


him, the law looks on the priſener ſo far in his power all 


the time, as not to adjudge ſuch a flight to amount at all 
to an eſcape; but if the gaoler once loſe ſight of the pri- 
ſioner, and afterwards retake him, he ſeems in ſtrictneſß to 
| be guilty of aa eſcape. And if he kill him in the purſuit, 
he is in like manner guilty of an eſcape, tho" he never loſt 

fight of him, and could not otherwiſe take him, not on] 


' forfeiture' on his attainder, but alſo becauſe the publick 


Voluntary | 
eſcape, what. 


Negligent | 
eſcape, what, 


Suffering a pri- 
foner to kill 


0 2 Haw. 130. 


becauſe the king loſes the benefit he might have had by the 


juſtice is not ſo well ſatisfied by the killing him in ſuch an 
extrajudicial manner. 2 Haw. 130. 5 


TW. . What is a voluntary, and what a negligent eſcape. 


1. Wherever an officer, who hath the cuſtody of a pri- 
ſoner, charged with and guilty of a capital offence, doth 
knowingly give him his liberty, with an intent to fave 
him from his trial or execution, this is a voluntary eſcape. 
2. A negligenteſcape is, when the party arreſted or im- 
priſoned doth eſcape againſt the will of him that arreſted 
or impriſoned him, and is not freſhly purſued and taken 
again, before he hath loſt the ſight of him. Dale. c. 159. 
3. If the conſtable or other officer, ſhall voluntarily ſuf- 
for a thief, being in his cuſtody, to go into the water io 


drown himſelf, this eſcape is felony in the conſtable, and 


the drowning is felony in the thief: Otherwiſe if the thief 
ſhall ſuddenly, without the aſſent of the conſtable, kill, 
hang, or drown himſelf, this is but a negligent eſcape in 


the conſtable. Dalt. c. 159. 


Let go volunta- 


ily, cannot be 
xetaken., 


+ 8 Concerning the retaking of 4 perſon eſcaped. 


1. Tf an officer bath arreſted a man by virtue of a Wat- 
rant, and then taketh his promiſe that he will come ageiu, 


and ſo letteth him go; the officer cannot after arreſt o 


take him again by force of his ſormer warrant, for that 
this was by the conſent of the officer: But if he return, 


and put himſelf again under the cuſtody of the officer, i 


| ſeems that it may be probably argued, that the officer may 


Jawfully detain him, and bring him before the juſtice in 
purſuance of the warrant, Dalt. c. 169, 1 Haw. 81. 


2. But 


es the priſoner who flies 


pt oY „ tro tn ofepms hand he. 


b 


any ifteſh. hurſuit ; and- indeed ſince the. liberty. gained 
to be no xeaſon he 


fuſa 7. 
44. It is perhaps the better opinion, that wherevet a pri- Ketaking eres - 
ſoner, by the negligence of his keeper, gets ſo far out of I 1 


4 a | ;elcg N fabis 
wrong, ue {gc Tonk aktbes eden en fe 
theo e him again and again, 
— hoaghhe were out of view, 2 _ 
fly into another tomn ot county, and bring him befo 4 
juſtice upon,whoſe.,ufarrant he was firſt arteſted. | 
2 10 261944 2101 5 AM 4 . 4 \$ * 4 03 
ho it 8, ſaid: generally. in ſome books; that an 0 


b.inggligently. ſuffered. a 3 
Wherever he finds him, without mentioni 


retake 
the | plata ny WH ng to his own. wrong, there ſeems 

uld take any manner of advantage 
from it. 2 Hau. 131, 1 


nn 


3. And wherever a per clan is lawfully. e for any eee, open 
eau and afterwards eſcapes, and ſhelters him in an 999" to retake. 


houſe, the doors may be broke open to take him, on re- 
of admittance. 2 Haw. 


his power, that the keeper loſes. ſight of him, the keeper is 
puniſhable fur the eſcape, . notwithſtanding he-retook him 
immediately after: And it is clear, that — cannot excuſe 
himſelf froman eſcape, by killing a priſoner in the purſuit, 
thoꝰ he could not poſſibly retake him; but muſt in ſuch 


caſe. be oontent t ſubmit to ſuch puniſhment, as F 


ligence ſhall appœar to deſerve. 2 Haw. "Ie © (KY 
eule ligll te 3 tc 1 js alt I} 


„ae od) HT; Indiement for an gebe. ict 4 30 


Aan 2111 {i} 1 1463} 4 {VF 12 £15 Aae 28 


It. ſgems clear, that every indictment (A) fas N ladifimenty 


whether negligent ot voluntary, muſt expreſely ſhew, that 
the priſoner, Mas actually in the ee cuſtody for 
ſuch a crime 3 and that he went at large: And if for 4 
voluntary eſcape, that the defendant 1 and vo- 

luntarily ſuffered him to go of largo, and. muſt-ſet 72 
not the felony '! in general, but the particu ar kind of fe- 
lony : 5 ut it rem git eſtionabl N bach certainty, 
as to t p nature ef the the crime, be neceſſary in an, indict- 
ment for een eſcape; for that it is not material in 


this cal Fhether the 1 i euer were guilty or 
not. 45 aw, 133, 229. A iti ae cds 
113 iu $4; 4.47 ? IG 4 (yd 104 uu 


ia 1 _ Trial and . efcaph, ap vi " 
72110 Wi unt 4 4 466 qi 11% 6L 
> prflanen be of record in a court, and the, 
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5 a conviction of an eſcape; but ſeems not a conviction of 

the gaoler may be fined in ſuch a caſe; but not convicted 
of felony, without indictment or preſentment; 1 H. H. 


Felony to be 835 And it ſeems to be clear, that a keeper who volunta. 


_ before the | rily ſuffers another to eſcape, who was in his cuſtody for 


felony, cannot be arraigned for ſuch * as for felony, 
until the principal be attainted, for that the 
priſoner ſhall not be tried between the king and the keeper, 

| Becauſe the priſoner is a ſtranger thereunto; yet he may be 
indicted and tried for it as a miſpriſion, before the attainder 
of the principal offender, 2 Haw. 135. 2 ft. 591, 592. 


Puniſhment of . If a felon eſcapes before arreſt, it is not puniſhable 
eſcape before ar- in him as felony ; but for the flight he forfeits his goods 
ref. i: when preſented. Hal; PE 1I1: Go 
Of eſcape y2 2. If a private perſon arreſt a felon,” arid he eſcape by 
private perſon. force from him, the townſhip- ſhall be amerced, but it 
ſeems it excuſeth the party, becauſe he cannot raiſe power 
to aſſiſt him; but if a conſtable or other officer hath the 
cuſtody of a priſoner, bringing him to the gaol, it ſeems 
that a ſimple eſcape by the reſeue of the priſoner himſelf, 
doth not wholly excuſe him, becauſe he may take ſuffi- 
_ cient ſtrength to his aſſiſtance. 1 H. H. 6. 
Of a negligent 3. Wherever a perſon is found guilty upon an indi- 
eſcape. ment or preſentment of a negligent eſcape of a criminal 
actually in his cuſtody, he is puniſhable by fine and impri- 
ſonment, according to the quality of the offence. 2 Hau. 
10, 139: eee 1 ng 
= And it ſeems to be the better opinion, that a ſheriff is 
as much liable to anſwer for a negligent eſcape ſuffered by 
His bailiff, as if he had actually ſuffered it himſelf, and 
that the court may charge either the ſheriff or bailiff for 
ſuch an eſcape; and if a deputy gaoler be not ſufficient to 
anſwer 2 negligent eſcape, his principal muſt anſwer for 
him. 2 Haw. 135. * ee | 
Note; Mr. Hawkins, altho' he is one of the moſt ac- 
curate of all writers, yet hath inſerted in this place cer- 
tain penaltics for eſcapes, which were expired above 200 
years before. 2 Haw. 137. | ICE 
If a priſoner for felony break the gaol, this ſeems to be 
a negligent eſcape inthe gaoler, becauſe there wanted either 
that due ſtrength in the gaol, that ſhould have ſecured 
him, or that due vigilance in the gaoler or his _— - 


a voluntary eſcape, unleſs the gaoler confeſfeth it: And 


felony of the 


have prevented it; and therefore it is lawfal for the gaoler 
to hamper them with irons to'prevent their eſcape ; for if 
gaolers might not be puniſhed for this as a negligent 
eſcape, they would be careleſs either to ſecure their pri- 
ſoners, or to retake them that eſcape. 1 H. H. 601. 

4. It ſeems to be generally agreed, that a voluntary of a A 
eſcape ſuffered by an officer, amounts to the ſame kind of <ſcape; 
crime, and is puniſhable in the ſame degree, as the offence | 
of which the party was guilty, and for which he was in 
cuſtody, whether it be nr felony, or 'erefpals...- 2 
Haw. 134. | it 

But'yet a nee eſcape i is no flown; if che act Jen 
were not felony at the time of the eſcape made, as in caſe 
of a mortal wound given, and the party not dying till after 
the eſcape; but the officer may be ey to the value of his 
goods. Dalt. c. 1 fn 
Alſo, a voluntary eſcape ſuffered b bf one «who a 
| takes upon him the keeping of a gaol, ſeems to be puniſh 

able in the ſame manner, as if he was never ſo rightfully 
ö intitled to ſuch cuſtody ; for that the crime is in both caſes 
t of the ſame ill conſequence to the publick: and there 
r b 
e 


ſeems! to be no reaſon that a wrongful officer ſhould 
have greater favour than a rightful, an chat for no other! 


$ reaſon but becauſe he is a wrongful one. 2 Haw. 134. 
N haut it ſeemeth to be clear, that no one is puniſhable as 
[= for felony, for the voluntary eſcape of a felon; but the per- 


ſon only who is actually guilty of it; and-therefore that- 


the principal gaoler is only fineable for a voluntary eſcape» 
al ſuffered by his deputy for that no oneſhall duifab capital 
li- for the crime of another. 2 Haw. 135 
w. And therefore, altho' in all civil — 4 che ſheriff; is to 
be reſponſible, or the gaoler, at election, yet if the gaoler 
is do voluntarily ſuffer a felon in his cuſtody to eſcape; this, 
by inaſmuch as it reacheth to life, is felony only in the gaoler, 
nd that was immediately truſted with the I 1 not mm 
for the ſheriff. ''1 H. H. 597. © 
to For the eſeape muſt be voluntarily — in wk that 
for permitted it, which-could not be in the high ſheriff} tho? 
it were ſuch in the gaoler, for he was not privy to it, and 
AC therefore could not do it feloniouſly; but it was a negli- 
cer- gent eſcape in him, in truſting ſuch à perſon with the 
200 cuſtody of his priſoners, that would be falſe to his truſt, 
and therefore the ſheriff ſhall pay, but not corporally ſuf- 
o be fer for the miſcarriage of his ke 1 H. H. 597, 598. 
ther But altho' the felony for which a man is committed, be. 
ured not within clergy; yet the perſon who voluntarily ſuffers 
rs to him tg eſcape, Tall have the benefit of clergy. 1 H. H. 
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Aiding in at- i By the 166. 2. c. 31. If any perſon ſhall aſſiſt any pri- 
. ee 
ape. 


/ 


— 


Eſcape, 
IX. Aiding in attempting to eſcape. -— 


ſoner to attempt his eſcape from any gaol, though no eſcape 


be actually made, if ſuch priſoner was then attainted or 
convicted of treaſon or felony (except petty larceny). or 


lawfully committed to, or detained in any gaol, for treafon 
or felony (except petty larceny) expreſſed in the warrant 
of commitment; he ſhall be guilty of felony, and be tranſ- 
ported for ſeven years: And if ſuch priſoner was then con- 
victed of, or detained in gaol for petty larceny, or any 
other crime not being treaſon or-felony, expreſſed in the 


warrant of commitment, or was then in gaol for debt 


amounting to 100 J. he ſhall be guilty of a miſdemeanor, 
and be liable to fine and impriſonment. 


And if any perſon ſhall convey, or cauſe to be conveyed, 


any diſguiſe, inflrument, or arms, to any priſoner in gaol, or 
to any other perſon there for his uſe, without conſent of 
the keeper ;' ſuch perſon, although u0 eſcape or attempt be 
actually made, ſhall be deemed to have delivered ſuch diſ- 
e inſtrument or arms, with an intent to aſſiſt ſuch pri- 

ner to eſcape or attempt to eſcape; and if ſuch priſoner 
then was attainted or convicted of treaſon or felony (except 


petty larceny), or lawfully detained in gaol, for treaſon or 


felony (except petty larceny) expreſſed in the warrant of 
commitment ;—he, ſhall be guilty of felony, and be tranſ- 
ported for ſeven years: But if the priſoner was then con- 
victed or detained for petty larceny; or any other crime not 
being treaſon or felony, expreſſed in the warrant of com- 
mitment, or for debt amounting to 100 I. he ſhall be guilty 
of a miſdemeanor, and liable to fine and impriſonment. 
And if any perſon ſhall aſſiſt any priſoner to attempt to 


eſcape from any con/lable,' or other perſon, who ſhall have 


the lawful charge of him, in order to carry him to gaol, by 
virtue of a warrant of commitment for treaſon or felony, 
(except petty larceny) ; or if any perſon ſhall aſſiſt any fe- 
Jon to attempt his eſcape from on board any boat. or veſſel 
carrying felons far tranſportatianz or from the contractor tor 
the tranſportation of ſuch felons, or his agents, he ſhall be 
guilty of felony, and be tranſported for ſeven years. 
All proſecutions on this act to be commenced: within 4 
year after the offence committed. F eee 


ee A bly 


<Q 2 n 2 I 


ent 


| tain miſdemeanor, in taking fiſh out of the pond of 


_ Eſcape. 
A. Indictment againſt a conſtable for an eſcape. 


Weſtmorland. JH E jurors for our lord the king upon 
| 1 their oath preſent, That on the —— 
day of ——— in the — | 


* 


in the county aforeſaid, one A. I. of — came 


before J. P. eſquire, then and yet one of the juſtices of our ſaid 


lord the king, aſſigned to keep the peace in the ſaid county, and 


alſo to hear and determine divers felonies, treſpaſſes, and other ' 


miſdemeanors in the ſaid county committed; and the ſaid A. I. 
did, then and there, on his oath, before the ſame Julien, 
charge, accuſe, and give information againſt one A. O. of 
— aforeſaid, in the county aforeſaid, yeoman, for a cer- 
at 
in the ſaid county [or, as the offence ſhall be:] Vhere- 


to wit, at aforeſaid, in the county aforeſaid, make a 
certain warrant, under his hand and ſeal, in due form of law, 
directed to the conſtable of aforeſaid, in the county 
2 thereby requiring him the ſaid conſtablè to take the 
ody of the ſaid A. O. and bring him before the ſaid J. P. the 


upon he the ſaid J. P. rept, aforeſaid, did then and there, 


Juſtice afareſaid, to anſwer to ſuch matters and things as ſhould 


be alledged againſt him, touching the ſaid miſdemeanor : Which 


ſaid warrant, afterwards, to wit, an the ſame day and year 


Pg 5 4 k # 


was delivered to one A. C. then being conſtable of —— | 
aforeſaid, in due form of law, to be executed; by virtue of 
which aid warrant the ſaid A. C. afterwards, to wit, on 
the ſaid — day of —— in the year aforeſaid, at 
aforeſaid, in the ſaid county, did take and arreſt the body of 
the ſaid A. O. and him the ſaid A. O. in his cuſtody for the 
cauſe aforejaid, had: Nevertheleſs, the ſaid A. C. of —— 


abovementioned, at — {oth 5: in the county aforeſaid, 


| aforeſaid, in the county aforeſaid, yeoman, afterward, to wit, 


on the ſaid — day of in the year aforeſaid, the 
duty of his office-in that part not regarding, at afore- 
ſaid, in the county aforeſaid, unlawfully and 'negligently did 
permit the ſaid A. O. to eſcape, and go at large, out of the 
cuſtody of him the ſaid A. C. to the great hindrance of juſtice, 
in contempt of our ſaid lord the king, and of his laws, and 
againſt the peace of our ſaid lord the king, his crown and 


dignity, 
Eſcheat. See Forfeiture, | ' 
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Eſtr 475 what. 


Wait, what. 


by any man. Kitch. 23. 
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And herein alſo of goods waived. _ 


I, TY” STRAY is, where any horſes, ſheep, hogs, beafs, 


or fwans, do come into @ lordſhip, and are not-ownd © 


Where any horſes, ſheep, hogs, begſts, or ſwans] Bees, and 
other creatures of a wild nature, are not within this de- 
ſcription, and therefore not to be reckoned amongſt ſtray 
goods: nevertheleſs it ſeemeth that a ſwarm of bees, of 
which the owner hath loſt ſight, and conſequently can 


| make out no property, may be.ſeized for the uſe of the 


king, or of the lord of the manor; for it is a maxim of 


the common law, that ſuch goods whereof no one can 


claim property do belong to the king ; and that which the 
king hath he may grant to another, and conſequently ano- 
ther may preſcribe to have the ſame, within ſuch a pre- 
cin& or lordſhip. And therefore it is ſaid, that if any 
take honey or ſwarms of bees within the demeſnes of the 
lord, it is inquirable in the court baron. Kitch. 114. 


Swans] Swans that be unmarked and wild (being at 


large and abroad) may be ſeized by the ſheriff for the uſe 


of the king, by his prerogative. - Dalt. Sher. 80. 

Alſo ſwans marked and tame may be eſtrays. Kiich. 
86. But it ſeemeth that no other fowl can be eſtray. 
Mood, b. VVV e 

Do come into a lordſhip] That is, where the goods have 
no right to be; and therefore an eſtray cannot be in ſuch 
place, where the party hath a right of common. Dali. 
Gs , og i ee Be re an ab 

And are not owned by any man] Wheredpon (as hath 
been ſaid) the property accrueth to the king; and the 
cattle of the king cannot be eſtrays, nor forfeited as ſuch 


to the lord of the manor.  Kitch. 81. 


2. Waif is, where a felon in purſuit waiveth the goods; 
or where the felon, for fear of being apprehended, think- 


ing that a purſuit was made, having them with him in his 


poſſeſſion, fleeth, and waiyeth, caſteth away, or goeth from 
the goods : in theſe caſes, they ſhall be ſaid to be waived 
in law, But if he hath not the goods with him, when he 
fleeth being purſued, or for fear to be apprehended, they 
are not waived nor forfeited, but the owner may take them 
when he will, without any freſh ſuit. 5 Co. 109. Dali. 


tice of the felony it ſufficeth. _ 5 Co. 109. 


But if the thief in his flight waive them, there the goods 
are forfeited to the king or lord of the liberty by the com- 
mon law, if the felon upon freſh ſuit was not attainted at 
the ſuit of the owner of the goods; And the reaſon wh 

waif is given to the king, and that the party ſhall loſe his 
property in ſuch caſe, is for. default in the owner that he 
purſued not freſhly to apprehend the felon ; for it concern- 
eth the publick that crimes do not remain unpuniſhed, and 
impunity always encourageth to that which is worſe. And 
therefore the law hath impoſed this penalty upon the ow- 


ner, that if the thief by bis induſtry and freſh ſuit be not. 


attainted at his ſuit, in an appeal of the ſame felony, he 


' ſhall loſe for his default all his goods which the thief at 
the time of his flight waived: But if the thief had them 
not with him when he fled, having peradventure hid them, 
there no default can be in the party; and therefore they 


ſhall not be forfeited, for if he maketh freſh ſuit after no- 


1 
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3. Heretofore waifs and ſtrays were the finder's, by the Seizure thereof 
law of nature; and afterwards the king's, by the law of by the lord. 


nations. Dalt. Sher. 79. | 


Thus, one as a bailiff or ſervant to the ſheriff ſeized a 


horſe as an eſtray to the king's uſe, and proclaimed him 
according to law, and after the year and day ſold him, and 
the ſheriff 

Sher, 80. 


But now kings have granted this, and ſuch like prero- 


gatives, unto their ſubjects, within their liberties ; ſo that 
waifs and ſtrays are in many places the lord's of the fran- 
chiſe where they are found. Dalt. Sher. 79.. 


And therefore waived goods and eſtrays ſhall be ſeized | 
by the officer of the king, to the uſe of the king; or by 
the officer or bailiff of the lord, who hath ſuch things by. 


grant of the king, or by preſcription, to the uſe of the 


lord. Dalt, Sher. 80. 


But if one have a waif, and it be taken out of his ma- 


nor, he ſhall have treſpaſs without ſeizing, and though he 


do not ſeize it. Kitch, 81. 


4. It ſeemeth to be agreed, that waifs and ſtrays ought Proclaiming th e 
to be proclaimed in the two next market towns; and that g994s ſeized, 


if they are not proclaimed, the owner may take the ſtray 


goods again at any time: And it ſeemeth to be the gene - 
ral tenor of the old books, that they ought alſo to be pro- 


claimed in the church ; Which courſe it ſeemeth beſt to 


follow; to the end that the owner, who in this caſe is no 


wrong doer, may haye a reaſonable mean to come at his 


goods again; that is to 8 the goods be proclaimed * 


1 


accounted for him in the exchequer. Dalt. 
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How waifs or 
ftrays are to be 
kept, 


Owner claiming. 


© Eſiray. 
at the leaſt thrice, to wit, in the two market towns next 
adjoining to the place where they ſtrayed, on the market 
days reſpeCtively, and at the church door on a ſunday, ag 
the people come out of the church.  Ki#h.- 23, 81, 105, 
Dalt. Sher. 79. Cro. Eliz. 716. &; 5 
5. And they ought to be wreathed; and to be put in 
ſome ſeveral ground into an open place, and not in any 
covert or wood, that the owner may have a view of them; 
for if they be in covert, the property is not changed, tho 
they be there a year and a day. Kitch. 23. | 
An eſtray is not to be uſed in any manner, except in 
caſe of neceſſity, as to milk a cow, or the like; but not 
to ride an horſe, for within the year and day he hath not 


any property in him. Cre. Fac. 147, 8. 


5. He who taketh an gfray, may keep it until he be 
ſatisfied for the finding, keeping, and proclaiming thereof. 


Dat. Sher. 79. 


But the owner (if it be within the year and day) may 


take it without telling any marks, or making any proof 
of property; but this may be done upon the trial, if con- 


teſted. 2 Salk, 686. | 
And the lord ought to make a demand of what the 


amends ſhould be; and then if the party thinks the de- 


mand unreaſonable, he may tender ſufficient amends ; and 


if the lord ſhall not accept it, this ſhall be ſettled by the 
jury upon trial. 


ut it is ſufficient in this caſe to tender amends gene- 
rally, without expreſſing any certain ſum. For there is a 
difference between this caſe, and that of a tender of 


amends for trefpaſs, In that of a treſpaſs, if the defendant 
pleads a tender of amends, he muſt ſhew what he tendred; 


for he muſt tender a certain ſum, And the law puts this 
difficulty upon him, becauſe he is the wrong doer: But 
the owner of the ſtray (as hath been ſaid) is no wrong 


doer; and it is impoſſible he ſhould know, how long his 


beaſt hath been in the lord's cuſtody, nor how. much will 
make a proper ſatisfaction. 2 Salk. 686. 


In the caſe of goods warped; the owner may ſeize them 


twenty years after, if the lord of the franchiſe, nor the king 


ſeized before; but if they are ſeized, then they become 


forfeited to the king or lord of the liberty. Mitch. 8 2. 
And this forfeiture is not like a ſtray, where tho' the 


lord may ſeize, yet the party who is the owner, may re- 


take them within the year and day; but here the true 


within the year and day, 1 


owner cannot ſeize his own 17 5 tho“ upon freſh ſuit © 


H. Ste | 


OE | | But 


- 
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Eltfay.. 


But this is not an abſolute loſs of the owner's ; goods, 88 
but rather an expedient ſettled by law, to drive the ow- 
ner to convict the felon by proſecuting his appeal; and 
therefore if he make freſh fuit, and proſecute his appeal, 
and the felon be thereupon convict or attaint, and the freſh | 
ſuit be inquired and found by verdict or inqueſt of office, 
he ſhall have reſtitution or the goods ſo waived. 1 H. H. 


547. 


*. * 3 


. Waifs and ſtrays not claimed within the year. and Property acerv- 
day, are the lord's. © Kitch. 23, 80, 81. En NI 
For where the lord hath by a year and a day a beaſt, th. 
and it be cried in the church and markets, the property” 8 
is changed. Hitch. 80. 
That is to ſay, after he hath had the beaſt a year and 
day from the time of the proclamation, and not from the 
time of the ſeizure; for after the firſt proclamation it be 
cometh an eſtray, but not ſooner. 11 Mad. 89. 
If the eſtray within the year eſtray out of the manor, 
the lord may chaſe back the eſtray unleſs it be ſeized by 
another lord who hath eſtrays; but if it be ſeized by ſuch 
other lord, then the firſt hath loſt all poſſibility of his 
gaining the property, and the other lord ought to proclaim 
td nous. Finch 177. Kitch. 81. Hutr. 67. 


. , * * * "0 E 


e 


E STR EAT (ertractum) is uſed for the true copy Efreat, what, 
or note of ſome original writing or record, and 

eſpecially of fines and amerciaments, impoſed in the rolls 

of a court, to be levied by the bailiff or other officer. 

2. Thejuſtices and judges before whom fines or amer- Making out the 
ciaments ſhall be, ſhall charge the clerks of the eſtreats, *@&w«©, 
by their oath to be made, that they make the rolls of ſuch 064 
eſtreats diſtinctly, by expreſs words, of the cauſe of the 
loſs, of the term of the year, and the nature of the writ, 
and betwixt what parties ſuch iſſues or amerciaments ſhall 
be loſt, as well in the king's ſuit, as in the ſuit of the 
party. 5 H. 4 c. 3. 

3. All clerks of the peace, and town clerks, mall de- Delivering tho 
hver to the ſheriff within 20 days after Sep. 29. yearly, a 5 IP 
perfect eſtreat or ſchedule of all fines, iſſues, amercias * 
ments, and other forfeitures whatſoever, forfeited in any 
ſeſſions before Michaclmas; on pain of 50 l. half to the 
king, and half to him that ſhall 2255 22 N 23 C. 2. 
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474 Eſtrea . 
And into ke 4. And ſhall alſo yearly, on or before the ſecond muy. 
court ofexche- day after the morrow of Al Souls, deliver into. the court of 


quer. exchequer, a duplicate, certificate, and eſtreat of ſuch 


eſtreats and ſchedules, ſo delivered to the ſheriff; on the 
like pain of 501. id /. 8. And likewiſe they may be fur- 
ther amerced by the barons of the exchequer. 3 G. c. 15, 
F And upon delivery thereof, they ſhall take the follow. 
ing oath, to be adminiſtred by one of the barons: 
«« You ſhall ſwear, that theſe eſtreats now by you de- 
6 livered, are truly and carefully made up and examined; 
&* and that all fines, iſſues, amerciaments, recognizances, 
« and forfeitures which were ſet, loſt, impoſed, or for- 
< feited, and in right and due courſe of law ought to be 
ci eſtreated in the court of exchequer, are, to the beſt of 
„ your knowledge and underſtanding, therein contained; 
& and that in the ſame eſtreats are alſo contained and ex- 
s preſſed all ſuch fines as have been paid into the court, 
« from which the ſaid eſtreats are made, without any wil- 
« ful or fraudulent diſcharge, omiſſion, miſnamer, or defect 
& whatſoever : So help you god.” 4& 5 M. c. 24. J. 5. 
Penalty of ma- 5. And if he ſhall withhold, or miſcertify the ſame, he 
| King default, ſhall forfeit treble; half to the king, and half to him 
that ſhall ſue; and ſhall alſo loſe his office, and be incapa- 
ble to hold any office in the revenue. 22 & 23 C. 2. 
Ce 22. /. 9. . 
Party coming in ©. If recognizances be eſtreated into the exchequer, 
after the eſtreat. becauſe not punctually complied with; yet if the party 
appears and takes his trial the next ſeſſions, or otherwiſe 
performs what he was bound to by the recognizance as the 
caſe ſhall be, he may compound for a very ſmall matter 
in the court of exchequer: becauſe the effect, tho' not 
the exact form of the recognizance, is complied with. 
| 10 Med. 278. FN 
pProceſs forlevy- 7. Where any fine or forfeiture ſhall be paid to the 
ing. ſheriff, clerk of the peace, or other officer, and 6 certi - 
fied into the exchequer ; proceſs ſhall be awarded to the 
ſheriff againſt ſuch perſon for levying the ſame. 22 U 
1 e 5 oontins 33 
Sheriff's duty 8. And in levying, the ſheriff ſhall ſhew the eſtreats 
in levying. under the ſeal of the exchequer, to the party indebted; 
on pain of treble damages to the party, and fine to the 
king, on conviction before the juſtices of the peace, 0r 
other juſtices. 42 Ed. 3. c. 9. 


Eſtreats in the 9. And the ſheriff ſhall make no eſtreats to levy his own 
— x amerciaments (that is to ſay, in the torn), till two juſtices 
(1 2;) to be named at Michaelmas ſeflions by the cu/fos r 


est. 
tulorum, or in his abſence by the eldeſt in the commiſſion, 
have inſpected his books; and the ſaid eſtreats ſhall be in- 
dented betwixt the ſaid juſtices and ſheriff, and ſealed with 
their ſeals, the one part to remain with the juſtices, and 
the other with the ſheriff : And the perſons who ſhall ga- 
ther the ſaid amerciaments, ſhall be ſworn by the ſaid 


| juſtices, that they ſhall rake no more than is forteited, ane 
contained in the ſaid eſtreats. 11 H. J. c. 15. 


Form of the eſtreat. 


* 


ments and recognizances, ſet, loft, im- 


Weſtmorland. Ae of all the iſſues, fines, amercia- 


poſed, and  forfei ted to our ſovereign lord the king, at the gene- 


ral quarter ſeſſions of the peace of our ſaid lord the king, holden 
at in and for the ſaid: county of —— on LN 
day of in the year of the reign of —— before 
— eſquire, juſtices of our ſaid lord the king, aſſigned to 
keep the peace in the ſaid county, and alſo to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed, Joſeph Robinſon, gentleman, clerk of the 
peace for the county aforeſaid, then and there attending : 28 
/ A. O. late o in the ſaid county, labour- 

er, for a treſpaſs and aſſault at aforeſaid, in 

the ſaid county, whereof he is indicted and convict- 

ed; his fine ſet at five ſhillings, which he paid to |. s. d. 
the ſheriff in court — — 9 9 
A. O. f in the ſaid county, yeoman, be- | 


cauſe he came not now here to anſwer to ſuch things as 


againſt him, on the part of our ſaid lord the king, 
ſhould be objected, as by a certain recognizance taken 


before J. P. eſquire, one of the juſtices of our ſaid 

lord the king, affiened to keep the peace in the ſaid © 

county, he undertook = — —  — 10 0 0 
A. S. of —— #n the ſaid county, yeoman, one 


of the pledges of the ſaid A. O. becauſe be had him 


not to anſwer as boese — 500 
Of B. S. sf —— in the ſaid county, yeoman, be 
ther of the pledges of the ſaid A. O. for thelike— 5 0 © 
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I. Of evidence in general. > | | 
II. Of written evidencte. 2 


III. Of the evidence of witneſſes. 


Evidence, what, 


IV. Of proceſs to cauſe witneſſes to appear. 
V. Of the manner of giving evidence. 


I. Of evidence in general. 
I» 8 in legal underſtanding, doth not only 


contain matters of record, as letters patents, fines, 
recoveries, inrollments, and the like, and writings under 
ſeal, as charters and deeds, and other writings without 
ſeal, as court rolls, accounts, and the like; but in a larger 
ſenſe it containeth alſo the teſtimony of witneſſes, and 
other proofs to be produced and given, for the finding of 


any iſſue joined between the parties. And it is called 
evidence, becauſe thereby the point in iſſue is to be made 


evident to the jury. 1 /n/t. 283. 


The beſt evi- 
dence is required, 


Preſumptive 
evidence, 


. . . 2 % . U f f 20 
2. It is a general rule in all caſes, civil and criminal, 


that the beſt evidence that may be had, or that the nature 


of the thing will bear, is to be given; and it is upon this 
reaſon, that a copy of the record is admitted, beeauſe one 


cannot have the record itſelf; but a copy of a copy will 


not do. Law of Evid. 286. 


3. Many times juries, together with other matter, are 
much induced by preſumptions; whereof there are three 
ſorts, violent, probable, and light or temerary. Violent 


preſumption many times amounts to full proof; as if one 


be run through the body with a ſword in a houſe, whereof 


he- inſtantly dieth, and a man is ſeen to come out of that 
houſe, with a bloody ſword, and no other man was at that 
time in the houſe. Probable preſumption moveth little. 
But light or temerary preſumption. moveth not at all. 


1 nfl, 6. 5 F | 
If all the witneſſes to a deed be dead (as no man can 


keep his witneſſes alive, and time weareth out all men) 
then viol ent preſumption, which ſtands for 'a proof, 1s 


| continual and quiet poſſeſſion; altho' the deed may re- 


ceive credit from a comparing of ſeals, writing, and the 
like, 1 /nfl. 6. : 


What number of 4. The common law did not require any certain num- 


witneſſes are 
required, | 


ber of witneſſes, for the trial of any crime whatſoever. 
2 Haw. 428. | = DO . , 


—  . m 


4 
Evidence. 
And before a juſtice of the peace in divers caſes, one 
witneſs is ſufficient to convict an offender ; the ſame being 
directed by ſpecial ſtatutes. 1 ä 1 e E 
But in caſe of high treaſon, whereby corruption of blood 
ſhall be made, no perſon ſhall be attainted, but upon. the 


oaths of two witneſſes, either both to the ſame overt act, 


or one of them to one, and the other of them to another 
overt act of the ſame treaſon. 7 W. c. 3. ſ. 2. 4 2" 
In like manner, in thoſe courts. which proceed by the 


— 


of equity, two witneſſes are generally required: And the 
reaſon why the civil law requires two witneſſes is, becauſe 
their trial is by witneſſes, and not by a jury of twelve men. 
But where the trial is by verdict of twelve men, there the 
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rules of the civil law, as the ſpiritual court, and the courts: 


judgment is not given upon witneſſes, or other kind of 


evidences, but upon the verdict ; and upon ſuch evidence 
as is given to the jury, they give their verdict. 1 /»/t. 6. 5. 


y 49 C. 2. c. 3. / 58. Deviſes of lands ſhall be at- 


-/ 


teſted by three witneſſes at the leaſt. 


. Ads of. parliament relate either to the kingdom in Ad of parlia- 


general, and are therefore called general acts of parliament; 
or only to the concerns of private perſons, and are thence 
called private acts of parliament. Theory of Evid. 2. 
A general act of parliament is taken notice of by the 
judges and jury, without being ſhewed ; and hence it is 
that jt hath been ſaid, that the printed ſtatute book is good 
evidence of general acts of parliament ; not that the 


printed ſtatutes are the perfect and authentic copies of the 


records themſelves, but every perſon is ſuppoſed to know 
the law; and therefore the printed ſtatutes are allowed to 
be evidence, becauſe they are the hints of that which is 


ment » 


aue be lodged in every man's mind already. id. 
2. . | 55 3 | 


But in the caſe of private acts of parliament, the printed. 


ſtatute book is not evidence, though reduced into the ſame 
volume with the general ſtatutes ; but the party ought to 


have a copy compared with the parliament roll; for they 
are not conſidered as already lodged in the minds of the 


However, a private act of parliament, that is in print, 
which concerns a Whole county (as the act of Bedford 
levels) or a large body of people (as the whole clergy in 
general) hath been all en 

out comparing it with the record; and thele things 3 


owed to be given in evidence, with- 


. 


the rather admitted, © becauſe they gain ſome authori 


| Records of 
courts, 


Rolls of courts 
not of record, 


from being printed by the king's printer; and beſides, 
from the notoriety of the ſulje&'of them, they are ſup. 
poſed not to be wholly unknown. id. 8. BY 2 

2. Records of the king's courts prove themſelves, and 
cannot be proved by witnefſes. But copies of them muſt 
be proved by witneſſes, and then they are good evidence, 
No razure or interlining ſhall be intended in them. But 
the ſureſt way is, to exemplify a record under the great 
ſeal, or at leaft under the ſeal of the court. 10 Co. 92. 
And nothing thall be admitted as evidence of what was 
done at another trial, till the record of that trial be pro- 
r 77 oo Erith! pn 00s ZOO FA} 
3. There are alſo other publick matters that are not 
records, as court rolls, and tranſactions in chancery; and 
of theſe, copies may be given in evidence. Theory ef 


| Evid. 22, 23. F | 


The reaſon why the proceedings in chancery are pot 


records is this, becauſe they are not the precedents of 


juſtice 3 for the judgment there is, accor ding to equi ty 


and good conſcience, and not according to the laws and 
cuſtoms. And the teaſon why any record is of validity 


and authority is, becauſe it is a memorial of what is the 


law of the nation ; now chancery proceedings are no me- 


Depoktions, 


morials of the laws of England, becauſe the chancellor is 
not bound to proceed according to the laws. id. 23. 


The rolls of a court baron ate evidence; for they are 


the publick rolls, by which the inheritance of every te- 
nant is preſerved; and they are the rolls of the manor 
court, which was anciently a court of juſtice relating to 


all property within the diſtrict. d. 33. 


4. Depoſitions of witneſſes may be read when the wit- 
neſs is dead, but not when the witneſs is living; for whilſt 
the witneſs is living, they are not the beſt evidence the 
nature of the thing is capable of. Theory of Evid. 30. 

Let they may be read when a witneſs is ſought and 
cannot be found ; for then he is in the ſame circumſtances, 
as to the party that is to uſe him, as if he were dead. id. 

So if it is proved that a witneſs was ſubpœnaed, and 


fell ſick by the —— for in this caſe likewiſe, the depoſi- 


tion is the beſt evidence that can be had, and that anſwers 
what the Jaw requires. id. e 

But a depoſition cannot be given in evidence againſt any 
perſon that was not party to the ſuit; and the reaſon is, 


becauſe he had not liberty to croſs examine the witneſs ; 


and it is againſt natural juſtice, that a man ſhould be con- 
cluded by proofs in a cauſe to which he was not a party. 
For this reaſon, depoſitions in chancery ſhall not be __ 
95 7 0 


F 


Sz ence. . _——_ > TIS 2 * WS ESL 


ſwear ata Wal. id. J . COPE 
It is a general rule, that depoſitions taken in a court 


before commiſſioners of bankrupts, they ſhall not be read 
in evidences” f 025 3 ado Pont bk oth Lees 


by oath to the ſatisfaction of the court, that ſuch in- 
ö former is dead, or unable to travel, or kept away by the 
means or procurement of the priſoner, and that the exa- 
J mination offered in evidence is the very ſame that was 
. ſworn before the coroner or juſtice; without any alteration 
t whatſoever. 2 Hutu. 49. „ 
But it hath been adjudged, that it is not ſuffieient to 

authorize the reading of ſuch examination, to make oath 


a that the proſecutors have uſed all their endeavours to find 
t the witneſs, but cannot find him. 2 Haw! 430. 
e But it is ſaid to haye been adjudged, by the court of 
5 King's bench, in the 7 . ( Salt. 281.) upon advice 
d with the juſtices of the common pleas, on an indictment 
5 for a libel, that depoſitions taken before a juſtice of the 
peace, relating to the fact, could not be given in evidence, 
d though the deponent were dead; and that the reaſon why 
1 ſuch depoſitions may be given in evidence in felony, de- 
rs pends upon the ſtatutes of Phil. & Mar. and that this can« 
| not be extended farther than the particular caſe of felony. 
5 But in the report of this caſe, 5 Med. 165. it is ſaid, that 
85 the reaſon why ſuch depoſitions could not be read, was be- 
53 cauſe the defendant was not preſent when they were taken, 
n- and therefore had not the benefit of a'croſs examination. 
ad l = Anciently, 


fol 1 : | 
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Verdict. 


Sentence or final 
Judgment. 


likewiſe producing a copy of the judgment foun 
it; becauſe it may happen, that the judgment was arreſted 


Evidente. 
Anciently, depoſitions taken in perpetuam rei memirian 
were not publiſhed till after the death ofwatheiwitneſſes, 


becauſe they were no evidence while, the -witneſſes were 


living; but this practice was e 
becauſe thereby witneſſes became ſegure n fw 
ever they pleaſed, inaſmuch as they never could 


ſecuted for perjury. Theory of Evid. 3a. , tro r 


What a man himſelf, who is living, hath form at one 


trial, can never be given in evidence at another: to ſupport 
3 becauſe it is no evidence of the truth; for if a 


be of that ill mind to ſwear falſely at one trial, he may do 
the ſame at another on the ſame inducements; but hat a 
man ſays in diſcourſe, without premeditation or expecta- 
tion of the cauſe in queſtion, is good evidence to ſupport 
him, becauſe that ſhews that what he ſwears is not from 


any undue influence. But if a man hath ſworn at one 


trial different from what he hath ſworn at another this 
good evidence as to his diſcredit. id. 35. 
5. No verdict ſhall be given in evidence, but 4 


ſuch who were parties or privies to it; becauſe otherwiſe, 


a man would be bound by a deciſion, who — — 
berty to croſs examine: and nothing can be more 
to natural juſtice, than that any bod ſpould be injur 


a determination, that he, or thoſe u 


was not at liberty to controvert. Tbecry Ruud 3844 
And a verdict will not be admitted in evidence, wa 
ded ufon 


upon a new trial granted. But this rule doth not hdd, 
in the caſe of a verdict on an iſſue directed out / of ghan- 
cery; becauſe it is not uſual to enter up judgment in ſych 
caſe ; and the decree of the court of chancery is Wy 
proof that the verdict was en ang ſtand 

id. 21. 

6. A decree in chancery may be mn, e 
tween the ſame parties, or all claiming under them; for 
their judgments muſt be of authority in theſe caſes, arhere 
the law gives them a juriſdiction: for it would be very 
abſurd, that the law ſhould give them a juriſdiction, and 
pet not ſuffer what is done by force of that juriſdiction to 

e full proof. Theory of Evid. 36, 37. 

And note, wherever a matter comes to be tried in a 
collateral way, the decree, ſentence, or judgment a⁰ 
court, ec-leſiaſtical or civil, having competent juriſdiction, 
js concluſive evidence of ſuch matter: and in caſe the 
determination is final in the court, of which it is a de- 


cree, ſentence, or judgment, ſuch decree, ſentence, or judge 
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ment will be concluſive in any other court having concure 
rent juriſdiction. id. 37. 


oj | 36 ye ears A Ele: proving tl the hands ; which 


5 ka 120. ENS: 2 no fixed rule about it b. but that it had 


often. been allowed, where a deed was but 25 or 30 years 
_ Fin, Evid. Q. 2. 9. E. 11 G. 2. Porter and Gordon, 


A trial- -at bar, a deed Was offered it in FENG ; Antient deeds | 


er fide; but admitted by the coutt, N wo, DO 26-0 


* 5 In caſes where writings have been loft by burning of Wrkinp loſt or 


houſes, by rebellion, or when fobbers haye deſtroyed them, 
ar. the like; ; the law, in ſuch e c ies of neceſbity, 835 chem 
to be proved by witneſſes. ent. 19. Mod, oo 
If a man deſtroys a thing that is defigned t to ; be kk 
againſt himſelf, a mall matter will ſupply it; and there- 
1725 e the, defendant having torn his own note ſigned 'by 
im, 2 copy ſworn was admitted to be good. Evidence __- 
prove it. „ Raym. 731. 
And it was holden for law, by Pernon judge of aſſize, 
that Where the defendant himſelf hath*the feed: which 
rns the land in queſtion, and will not produce it; 
| in f a we, the copy. thereof will. be permitted to be 
given in vid and ſo it was, and the witneſs ſwore 
* — in bis b qual Forts Fl bo, the copy produced Was a true 


cop 22 e 22 and bicmſel f did examine it. Clayt. 15. 


414 


i dia ſuch oh like © caſes, it is ſaid, that if the party has 
no.copy,, he may produce at abſtraQ, nay even give parol 
— nce of the contents, And where poſſeſſion has goiie 
wy. 1 5 be deed many years, the original of which is 
„an old copy or abſtract may be given in 
3 — e wit out bein og Pry ed tobe true; blcknſe in ſuch 
7 4 77 be i impoſſi able to give better CES: . 
vid. | 
Wuere: an original note of hand is loſt, Abd a copy "uf 
it is offered in evidence to.ſerve any particular purpoſe in a 
cauſe; ſufficient probability muſt be ſhewed to ſatisfy the 
court, that the original note was genuine, before the 
copy will be allowed to be read, Tro acy Att. 4456. 
ut by lord Hardwicke, Ap. 16, 1740: On 2 
to a maſter's report. Where a rent charge is granted by 
deed, and the deed happens to be loſt, the plaintiff cannot 
read a copy in evidence at law, but muſt either ſet up a 
preſcriptive title to the rent, from à conſtant and unin- 
terrupted payment, or he muſt bring his bill in equity, 
to be relieved againſt the accident of the original's being 
loſt. And the ſame rule holds in cafe of a bond; for 
though an hundred witneſſes could prove the ſubſtance of 
Its yet it is not ſufficient at law, for the PO muſt de- 
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where the will itſelf is of 8 


is an original, taken by 385 10 15 
ae where the wi Il. 8 18 25 15 | 
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And generally, where. ever an ori hat pilblic 
ature, and, wou d be evidence if prottuced, an an late 
Foo copy thereof will be evidence, as. 2 go y "of a are 
gaim and ale, of a deed inxolled, and the like ; Bs where 
an original is of à private nature 1 
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18. Rolls or, apcient bogks 3 in the heralds office, are Herldebooks, 


| eilen to prove a pedigree; but an extract of a pedi- 
gres, oved to be taken out of records, tall not; be- 


cauſe ſuch extract i is not the beſt evidence in the nature of 

the Kg ing, as e of ſuch records wight be, ad. Theory 

75 1175 old rides" or. furvey 'ofa manor, "whether ec- He tl 
15 9 or * 

t 


given in evidence; for 


er 1 
r way, of aſcertaining the old tenures 


TE Evid. 44. 
e is not evidence for the parſon, peri, 


9 75 ſigned by the Charms as well. the par- 
e then ther i hey be of his 90 FRagh * and 

cho be med by them, ſeems to deſęrve very lit- 

tle eren els it is Melfe igned by the Th in- 


babitants; But in all caſes; it is e ong evidence 
againſt the parſon. .Theory 0 47 5 45: 1 N * 
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ment on a 1 by the obligee, of payment n 


was allowe king; in evidence by his admigiſtrator, | - 
to take © the pre umptiss from the length of time. L. 
Raym. I 37 1. a : 


19. By the y J. c. 12. No tradeſman nor bandicraft- Shop-books 


man ſhall be allowed to give 1 ſhop- book in evidence, 
on an action for money due for wares deliyered, or for 
work done, above one year before the action brought. 
But this not to extend to any trading between merchant 
and merchant, merchant and tradeſman, or between 
ttadeſman and: tradeſman, for any thing directly falling 
within the compaſs of their mutual trades and merchandize. 

In the caſe of Pitman and Maddox, 11 V. A ſhop- , 
book was allowed for evidence, it being proved that the 

; | if 2 | ſervant 
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Father s entry of 24 And an eh. & wherein a Tf 9 gn the 
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General hiſtory. 25. Camden Britannia was of ere ee eb, do prov 
a particular cuſlom, but refuſed; for the Court held, tha 
a2 general hiftory might be given in evidence to prove? 


matter relating the kingdom in general, becauſe the I» 
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Witneſs infa- 


of he never was convicted, 2 Haw. 433. 


but the credit of his teſtimony js left to the} 
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In evi- 


dence, againſt the party confeſſing, but not againſt others, 
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2. It is to be obſerved, that there be many elrcumſtan- 


cauſe of challenge againſt a juror, but nat 15 a wit- 
'witnels for 


competency. 2 H. H. 276. „ mbs de 
For, that I may obſerve it once for all; the'exceptions 
to a witneſs are of two kinds. 1. Exceptions tg the cte- 
dit of the witneſs, which do, not at all diſable Him from 
being ſworn, but yet may blemiſh the eredibiht öf his 
teſtimony; and in ſuch caſe the yyvitneſs is te he 15 
5 . Ex- 
ceptions to the competency o the withefs, \ ack do ex- 
clude him from giving his teſtimony, and of theſe excep-· 
tions the court is the judge, 2 H, H. 270 D 
3. It ſeems agreed, that an attainder, judgment,'vr con- 
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5 


viction of treaſon, felony, Pi premunire,” perjury, or 
k 7 i 1 I A 2 . 
forgery on 5 £1, and alſo a judgment in attaint-| E giving 


a falſe verdict, or in conſpiracy at the ſuit of the King; 


and alſo judgment for any heinous crime to ſtand on the 
pillory, or to be whipped * are good cauſes of 
exception againſt a witneſs, while they continue in force. 
2 Haw. 432. 1heery of Eu, 102, ENG 
But it is agreed, that no ſuch conviction or Judgment 
can be made vie of to this Faure unleſs the” record be 
actually produced in court. 2 Haw. 433. 
. Aldo, it is a general cule, that witneſs” len pot be 
aſked any queſtion, the anſwering to which might oblige 
him to accule himſelf of a crime; and that his credit.is io 
be impeached only by general accounts of his character and 
reputation, and not by proofs of particular crimes, where- 
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lony, after a conviction or attainder reſtores 25 par- 
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35) It. ſeems, agreed to be a good e exception, „ that à wit- Witgeſt an in- 


. is an infidef; hag is, as it ſeemeth, that he believes fidel, 
ther the Old. nor New Teſtament to be the word of 
, on. ne of wi h our laws require the oath ſhould 
ee 2 Haw. 434. But Mahometans and 
1 been admitte, to be ſworn in their own 
aFountr Warn 
11101 $01, Want. of Waren- 1 2 good exception againf 
- Ing eſs; on which account : 653 it ſeems, that an inf: 
0A) opens againſt, 1 434: 
x4 at an infant be of the age of Id years, he is 1 to 
of the age < of. diſcretion, . to be {wor fn as 4s Wit- 
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A Competent dlſcretio e may be ſworn, _ 2 2 H 78. 
12> And, ih, many fem 10 of tender years irs may ve! 125 | 
3 8 where the ex WS, of the caſe requires it ; 3 Which 


Bel. being fortifi with concurrent evidences, may 
ſome weight; eſpecially in caſes of rape, buggery, 
and. As times as are N ed upon © children. . 11. T1. 

: 1 in end caſe ſhall an infant be admitted as evidence, - 
without oath. Str. 700. Tracy Atk. 29. + 
119 It ſe ems an unconteſted rule in all caſes, et it is a witneſs inte- 
2004 exception | againſt a a witneſs that he is either to be a reſted, 
Sainer or loſer by t the BET of the cauſe, whether ſuch ad- 


Ws be ditect and immediate, or conſequential ohly. 

* 60.4335 

Thus in an, rnd upon the Hatte of uſury, the 

wy to the u Irious contract ſhall not be admitted to de 

2 witneſs againſt the uſurer, for in effect he ſhould be 

Fitneſs i in hus 0 own cauſe, N ſhould avoid his own 2 
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But upon an indictment forobatiety p vrtthegke,) the | 
piety grieved may be a witneſt againſt thecdeſendantꝭ bẽ- 
caute: the proſẽcution is at the ſuit ofthe kiſig : M b; 
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And in many criminal caſes, from the heteſſity uf the 


thing intereſted perſons are allowed as wit 10 
where the owner proſeeutes ai andittment of. for 
ſtolen goods, he is concerned in intereſt; ſor he olll be 
intitled to reſtitution: and yet his evidence is adinitted. 80 

in removing an indictment by certiorari from the ſeſſions 


to the king's bench; tho the proſecutor in tllat vaſe; ĩſ the 


defendant be convicted, is intitled to his coſts, yet e is 
allowed as a witneſs. So where a man; in gaſe bf p- 


reward; yet his evidence ſhall be received. An by-Pare: 


ler chief juſtice: As to the caſes herd ad reward is 
given, they admit of this [anſwer that the intentiom o 


thoſe acts would be quite defeated, if fo Vetlit Ward 


| thould take off the evidence. The ſime anfwermayciarve' 
to: the caſes put upon an indictment of felony ſon ſtolen 
goods a and where the indictment is removetbby oertibrarĩt 


far none in the firſt caſe hut theilowher: cam prove h 


property of the goods; and in the ſecond, if the giving 
of coſts ſhould take off the evidence of the proſecutor, the 
ac of parliament deſigned to diſoountenance the rtmoving 


ment!to:them that is poſfſible. 10 Aud. gg. Mo at An. 
$29 9þ192 gvig 07 A od 05 


2 2 | 
Allo it ſeems agreed, that it is no good exception againſt 


9 witneſs, that he has a maintenanee from the king; for 


every one may maintain his on witneſſes. n Haw! 434. 
bus alſo; one commoner may be a witneſs fur anotber 


claiming common, becauſe in effect it charges hiniſtlf; 
that is to ſays he admits andthee! tu have common with 


himſelf. But if the: preſcriptibu be, that all the inhabitants 


of ſuch a place ought to haue moni there, one bi the 
inhabitants cannot be à wirneſs, to prove) that another of 
ths, ſaid inhabitants dught to have οꝶuoii there becauſe 


in effect he would ſwear to give hiniſelf ri ciry'es omen 
8 el zi ze bse amet! 


17 8 #4 1 4 - 4 . + $5 +3 344J 


- 


2 Aotryſiee.may bea witneſs, if he hath releaſed his uſt; 


but not if he hath conveyed it. over. Sid. 315. M. 18 
Cinco Strums and Gerrard,  - 
An heir:at law may be a witneſs concerning the title to 
the land but the remainder man cannot, for he hath a 
preſent intereſt, but the heirſhip is a mere contingency. 
1 Hall. 283. A. 10 V. Smith and Blackham. 


In evidence to a jury at bar, a ſpecial iſſue by rule of 8 


court was directed to try the cuſtom of lady Percie's manor 


of Meſtiood in Cumberland, whether fines on the tenants 


on:their lard's death, be due to the heirs or ſucceſſors of 
the lords during his minority; the defendant excepted to 


*becauſe he had a fee on admiſſion, but it was | 


nh” er , 
not allowed, and he was ſworn. 3 Kzb. 0. 


A witneſe's laying a wager in the cauſe, is no hindrance 


to his being a witneſs; for the other has an intereſt in his 
evidence which he cannot deprive him of. Fareſl. 31. 

If -aperfon apprebends himſelf to be intereſted, tho? in 
ſtri&neſsdof law: he is not, yet he ought not to be ſworn : 
as-where the/witneſs for the plaintiff apprehended that if 
the plaintiff ſhould recover, he would remit a claim of 
ſomemoneywhich he (the plaintiff) had upon this witneſs 3 
but a / he ſnould not recover, he would not remit it; al- 
though ieriſttimefs of law, his recovering or not recover 


ing-ia/that eaſe would mot alter the claim: or as in caſe 
where the witneſs owned himſelf to be under an honorary, - 


though:nat; under a binding engagement, to pay the coſts, 
nat. e 1 41035) 55 e | 


. Itſeemsagreed,) that the huſband and wife being as Huvand and | 
one: andrthe-ſame perſon in affection and intereſt, can no viſe. 


more give evidence for one another, in any caſe whatſo- 
ever, than for themſelves; and that regularly the one ſhall 
not be admitted to give evidence again/? the other, nor the 
examination of the one be made uſe of againſt the other, 


by reaſon: of ihe implacable diſſenſion which might be 


cauſed by it and the great danger of perjury from takin 
the daths of perſons under ſo great a bias, and the 2 
hardſhip of the caſe. Vet ſome exceptions have been al- 


lowed in eaſes of evident neceſſity; as in the lord Audley's 


caſe who held his wife, while his fervant by his command 
raviſhed her; or where a man is indicted for a forcible 
marriage on the ſtatute of the 3 H. 7. or where either a 


huſband or wife have cauſe to demand ſureties of the peace 


againſt the other. 2 Haw. 431, 432. 


8. It ſeems agreed, that it is no exception againſt a Jodge or Juror 


perſon's giving evidence either for or againſt a priſoner, 
| | | that 


* 


ing a wi 


tein one of due — d dene 


70.43 2. 4 \. led upon Fs} Forge $ 
But go juror is called 2 £yide 
trough to give it anon nl >. nd. not 


e e privately by His, Wap Ban hr 


et 08 211 S480. * >d 22H 
ir hath been. long ſettled; that, it is no; Exception 
| Witneſsbeingan 2 ſt A witneſs, that he. hath conf felled himſelf guilty of | 
who 2 ame crime, if he hath not b n indifed for it; for 
0 accomplices were to be a Imitted as witneſſes, it 
Yorke be gener * pate to . evidence to convict 

| reateft offenders, 2 How. 43222 
1 ſo it hath been often Ki that ac Re Whoa 
indicted, are good witneſſes for the king, un wy] thy be 

convicted. 2 2 Haw. 432. ps 

Alco it hath been often adjudged, that forh of. the.de- 
fendants i in an information, againſt whom no eyjdence.is 
given, may be witneſſes for the others. 2 Hae 43d Pp 
It hath been alſo adjudged, that where thręg perſ am. 
ſued j in . 1 actions on the, ſtatute. fox; a. ſuppoſed 
5 perjury in their evidence concerning the fame thing: they 
may. be good witneſſes in ſuch actions for one another. 

| Taxes 4 2. ö ER DIWOuR 20 
Witneſs an alien 10. It eems agree 9 chat; it is ; nogood exception againſt 
or bondman. a, wWitneſs, that he is an 156. or f Gin or, hondman. 


2 Haw. 434+ | 3 4 4 of 3:02 
| Witneſs blind, +, 1. There Me two witneſſes 4 nd one of 
m was blind. It was ruled = chief Na that 
ſuch deed might be proved 1 the ot a. witneſs, and 
or might be proved without proyig g:that LPR AN blind pit 
"meſs 3 is. dead; or without having him at the trialy{-proving 
(ly bis hand. L. Ram: 7 ood, and Drury... V- 
Wick k afliz, 1699. N 113 oe Anil | 
Witneſs over ſea. 12. If a Cn is beyond the ſea, it is,uſya al to Lo 
F. b. 17 that he is en . Tis ths 
Witneſs become ee were two witneſſes. to HY nd; one in 2 
4 loin | 1 2 other in Bedlam, mad: x order prongs an 
exhibit uiva voce in chancery, a 7 8 prov ved theſe lad ts, 
and their hands to the bond as ane as jo 58 6 2 
| Vin. Zuid. T. b. 48.] 12. D 2139 4, hh 
Witneſs dead. 14. If a witneſs to a deed d.is dead; it is i : 
the Hand of 


prove the wi 5 s hand,, nel le owe, roving; 


7 Fa. 5 i Hh Me Vac. 3719. o Vin, 


* 12 iy ly I01151pþ4-5, 


| Jai th; 
' 10 85 fayings, of a dead man arg not th be given in eri 
dence to prove. delete fact; they are , jp b bee 


inifted in prof EH Reet uſages and 
* is Uea ne evidence i is loſt. 17 T * 


| Rice be made uſe of againſt a defendant, on the death. 


| the wound given may be  pivent 1 in evidence. Nu. Evil. 


 affirriied the ſame thing before on other "occaſion 


tho not to be given in evidence ditect . 
Wale 


prove that a man 5 father or other kinſman beyond the ſea 


ther c or 257 near relation had told Him 10, ich rela- Fee 


2 parycular, fact, lying in the knowledge wp; va 10 . 


247“ 


Uh beeh Agtecd, that the evidence 2 8 


outſe of A 
ſuch” \witnefs at andther trial. 4 * 439: — 0 
e decea 


witneſs at oe dh Elance in the ordinary c ; 
In the Aſe f mütder, What cd 7 — 


LAa b. 38.1 rx „ it 1-138 ©, * 
But Where fuch dedlararadiits Teduced i Int rg 
writing itſelf muſt be produced, and not  Eyidetice were 
Bien viva voce. id. 12. ow 
rs: It 16 a general rule that hearſay is no FEST Hearſay. 
for no evidence is to be admitted but what is upon dach; | 
and if the firſt ſpeech was without oath, another oath 2 
there was ſüch ſpeech, makes it no more than abate 
F peaking,” and ſo of no value in à court of juſtic 
veſities) / the” adverſe party had no opportunity o 
examination; and if the witneſs is living, what he has 


Deen Heal 4 fay is not the beſt evidence that the nature 


of che thing will admit. But tho' hearſay ought not to 


de allowed as direct evidence, Ne it may fo Allowed in 


cortoboration” bf a witnelſs's teſtimony, 70 — 5 r han 2 | 
that he is ſtill conflant ut 5p himſelf. So where the ho 

on the legitimac 4 petſon, it ſeems 0 c bb d d e 
admit e idence o 1. the pafents have heard to 

Tay; either as o er Neige or not being mätried, for 


the preſumption” ariſing from tlie cohabitatfön is eicher 


ſtretigthened or 'deſtfoyed by bor ber Ardied A 


be 1.1. by the witneſs 5 0 reaſon r 5 
way © or other. So hearſay is good 'evidetice to Proye® OE IRON: 
.who was a man's grandfa a. hen 'he matted, lat 
children he bad, 2 the like, of which it is not feaſon - 
able to prelunte at there is better evidetice: -'$ 'to 


is dead, the common reputation and Velief of it in the 
family gives credit to ſuch evidence; and for 2 ſtran * 
it would be good evidence, if a perſon ſwore that a 


tion is dead. 80 ſn g ky wh s'of preſe ipt it is Allge- 

able to give hearſay nce, in 'ordi e e _ 

reputation : and where the iſſue was bf a ight to 

over the plaintiff à cdſe, the defendanis were Naa . 

give. evidence of a converſation between perſons not in- 
| 


a 16 mmol nj. 178 5 "ig 994 25 7 * 
Sac wude 8 bs 10 10 9 


1 e 
yas 


| : Ing QC 8. 10 90 
\ nin oe BD) gh -_ loc e with 5 len 
tn I Wien 


RE eg e ON . 


eaufing witnefſes EWC 7, proceſs * of bp Slmiſſe 
to appear. = | gs. name, by t he jufl L ices, thr ere At tratis 
to be. 2. fe is the more o 5 4555 tete effectual 
means (in criminal Caſes), 4+ che Ju 2) chat take the ex- 

mination of the perſon Ng and and the irfformiations bf 

the witnelles, may at that Ale at an timE after; and 


before the trial, bind over BY whe 1 — e 
the ſeſſions, and j in caſe of their refulal either ts — 
| to be bound over, may commit them for their conte 

q.. . ] ] 1 10/9055 e 
wie 4. But that which is a great defect in 'thispartof:ju- 
dicial adminiftration, is, that there is ne Perg do allo 
witneſſes their charges in criminal eafes whereby: many 
times ppor perſons grow weary "Sf etnies; bribear 
heir own. 7 th iereih, , to eir tes thifidranceiand 
24, H. 28 2 53 1 28 2 ebe | 
* hat is to bee hot the ebene de We 
rcen or other 0 ot in ſes, | 
215 2 6 16. Fears . e ee 
if Not pro Welter ee eee paid 


date out the county Tate, f no 20g 
0 1 55 e ſtatute, of the 27 C 2. 2294. hang wan 
— SES u 'on 2855 


+: 


ned 

2 e evidence agai 15 alt an. e Ee 
n oro er elon le c tay, ft t 2 

1 + | 2 5 ſuch EN, ace Sobel h. | 

125 nces, order the treaſurer to pay bim — 

mall think reaſonable for bis kite? trouble; arid ex- 


F Which order the p er hall make out for 
6 d. 5 np in , nere the fame ſhall 
e of PEP 


00 here the. perſor was 
rtr bns ; (0 onob 
Where a witneſs 3, Where A witneſs is 4 priforier in extvintidnekbr debt, 
3s a priſoner in he m1 | be brough t % . by. habeas corp ry at „E 
execution. k A 
1 003 5 dence J 2. 58 _— 
Witneſs how far 4,0 ſubpax 1 8 72 4 andy aided 3 
privileged againſt if From We 115 Th eſted, Wk ate and by 
2 ed mean proceſs, 
my + 15 upere in 
| bo not, upo eCutio ; (er the hon inahuet chſe 
i e ed 4 fl hib* ON t. "Nevis cafe C. 
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e e eee 9 —— 


oath out of any © 


re e Mn. Navi Lied ahi bins, 


l8ccardid 49 hs ountenancg. ele fuck, reaſonable 
erte $200. char — 7 having! regard 7 5 is e o 
:tance ofthe Ss LA 9 851 in To pros ee | 
don apps accordingto. eee of the N ons. 65 

_not alan in rene pee he Oil Ts 
a oon hall yield dy er recompence to 1888 
berieved, as thequ — che court, out of which 9 

Ces was aw Sed; all ſeem meęt, according to the Io 
17 $ Bay wbich procured the proceſs ſhall fuſtain; 

besessen br the party, reved, 4 20 court of ct. 

In the caſe. of Myat and M int ſord, 527 motion 


29 245 hp: au tn for e io gut 


S5 


ned | N upon le at Which 
3 = W gol ive 5 And 


bab he rule ſolüte. E 
. Whit, MAS: ee 


- moved for an attach: ünſt a witneſs, ſor not at- 
- eetiding Atrial at: the EY But it 2 ppearing that the 
witne ſo was tot perſonal! jen erved with the e ticket 
Au being delivered ta his ſervant, who laid he woufd _ 
it to him, and going, away, came again and ſaid he 
done ſo) j and it appearing that one filling only vas left 
with che ticket, hich the coutt did not deem eee 
tenden for his expences; the attachmefit was denied. N 
E. 14 C. 2. pt Ch and Poynthn. ng ae 
- veithia ſubpœna at Ghe/ter,, to attend 15 
Vu znd two; guineas were tendred b 3 13 — he wo ee 
ſerved it and being ohjected to as too little, he deblgted 


henwould 1 Ib witheſs not comin 3 
attachmen tiv dard det 3 Þut.on rſhewing' AC. 
charged: the court ſaying it was too Hh Abc the 


"yruanels | is not obliged to acl to the fv Mat allowing him 
11 ee : 


8 


498+ 


01 1+ mere en he comes, to Nee 0. e 
8 a may not call hin, and them it nj; Eren oY 
Tonnen again: that this way Pp! unilhitt 'as for a cons. 
teript' wis new, and praiſed only in this cbuft f the em. 
1 eas not doing ir to this'day; "but leating the party 
to Mis remedy on che 5 El. c. 9, And therefbre Rey . 
not enter into any nice acute 'of the expence; but 
coufined their inqui iry to the queſtion, whether" the non- 
attendance was thro” obſtinacy or note Str. 1156 50. 5 
And, by the court, in me cite of Hanimond and Stewart, 
Ng G. the witneſſes. ought to bave' a reaſonable rw 
put their affairs in order, that their attendance upon the 
court may be as little e to themſelves as pollible, 
Str. 510. rho ena en! 
In criminal ſas; 17 4 witneſs bath beer bond over, 
and eg appear; he ſhall forfeit his fecoghitanee, 7 9 
45 wo | 16-4465) 23101 » 19117 55 
ni r £3 07 the manner of giving evident. MY 
Which party _ Neeb affirms che matter in iſſue; whether plaintir 
re he of defendant, ought to begin to give evidences = Liff. 36. 
Evidence tobe 2. The evidence both r and againſt 4 priſoner, Gus: 


e por | e rh en. i en nenne Fo 
And if a peer is produced = i witools $6-ought:to be 
den. 1 3 M. G1. 1437 oh 008 l en, £0 


Lord Prefton ee eee by the eourt ef quarter ſef. 
ä - Bans, for refuſing to be ſworn to give evidenceto 0 
Wop of high treaſon;; and on his dein 
ought by habeas corpus into the king's benob, Hilf Oh. 
ſaid, it was a great contempt, and that had Nee 
ne would have fined him, and committed him till he paid 
the fine; but being otherwiſe, he was bailed. 1 Sa,. 278. 
But a quaker'saffirmationi in all caſes not being criminal, 
mall be allowed as evidence, without an oath; but in eri- 
minal caſes e ee _ not. oe! allowed. 7 8 
We. N 52 3, #$543.. £14 5541-2 ys r 
Muſt be poſitive, © 3. 15 . fatiefaftion fora e to ſay, that tente 
or perſuades himſelf; and this for two reaſons, by Cale 
chief juſtice: x. Becauſe the judge is to N ſen- 
tence, and ought to have more ground than thinking. 
2. Becauſe judges, as judges, are always to give judgment 
um alleguta et probata, notwithſtanding that private 
perſons think otherwiſe. - Dyer 53. 
Witneſſes may be 4, I he court may indulge apriſoneriin examinitig the wit⸗ 
examined 2part- neſſes apart, but he cannot demand i it of e Se, 7 Ty. J. 
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5. In 


2 Haw. 5 on er's preſence, 


e 
0 I Nom deny, 4s at, wool it be proved 3; but..- 
when the 0 pg ed, the other ſide may conteſt, 
it With OB 3 for 355 is ok properly L the 2 : 
of a negativ r me propohtion, totally. 
1080 Fr a 1b 15 e 20 a8 if the defendant be 
ch es a tre ſpaſs, he need only make a general de- 

ai h the, fac hs if the fact be proved, then he may 
prove A, Ne ion inconſiſtent, with the charge, as that 
he 09 er place at the, time, or the like. | Theory 
0 "  'T1% | 

ed IO there is an exception of ſuch alen 
where the law, prefumes the affirmative contained in the iſ- 
ſue, Therefore, in an information againſt lord Halifax 
for refuſing th deliver up the rolls of the auditor of the 
exchequer: the court of exchequer put the plaintiff upon 
e the negatihe, Ramely, that he did not deliver 
em; . for. a petſon ſhall be preſumed dul y to execute his 
og, il ch roman appear, id, NW. tif i Sh £7. 
prifoner may nt calt witneſſes to W What A man ſhall not 

hin ug rz habe worn. St. Tr. U. 2. 761, 702. diſprove his own 

8. A witneſs ſhall not be permitted to read his evidence, beer 


Whether a wit- 
Se: map look upon his notes a eln his memory. neſs may read 
| e Mes- 6187 5 * FILES n A Menn. his evidence. 


+ Witneſs, ſhall; not be croſs l till he has When be may be 
gone tuo the evidence for the ene wWhoſe fide he was croſs examined, 
Sto HTL h V ey 

40: brath been admitted, ie thew 2 vari- variance, 
anch in the evidence, a depoſition taken by a witneſs before 
a juſticet · of che peace, may at the priſoner's deſire, be real 
at the trials 1 in gorder to take off the credit of the witneſs, 
by:ſhewing a variance between ſuch depoſitions, and the 
evidence giyenin court. And for the ſame reaſon it ſeemm 
agreed;:that where a witneſs at one trial varies from his 
own: evidence at another, in relation to the ſame matter, 
dcm alſo. be given in evidence. to invalidate 

1 that party which doth begin to mein Which party 
ä wine ought to conclude, Tri« b. pats aa. v4. hall conclude, | 
Cat. KO. 1103-839 


| , 'Subpeona to give evidence. 22 


T 29 DORN pqs 29112: ade 
I 0 k G Oe. third, by 8 ace of „ God, of 0 

n, F n and Ireland, king, defend'r 0 
1 2 T 2” 


„ebene 155. 
< en i 0 be g en n idence to be 


en in the pri. 


very IMlue,) rmative, is, to be proved. „K ii neſſes can 
eich Ek. | proved; and theref fore. it ors — 


LET 


2 in ih 
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2 And this 56 ee 4 o, ö. Mp 
4% en en pain of ne handr Are e 
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SHOT" act 24 | 
mi 5 7 ee ap 1. 2 0 bestens 


3. -Condition 11 4 recogni izande to appe 
ST nn bo give evidetion;. HRP nee 
tefogrn' ono er ee i . 200 
TP E ande this recognizance. it" ſuch 
above-bound A. W. all perſonally 3 at thy 4 

general quarter ſeſſions of the peace to ie holden at — in and far 
the ſaid county, and then and there give ſuch evidence' as,ht 
knoweth, upon a bill of indifment 10 2 exhibited by AT. of 
—— yeoman, to the grand jury, againſt A. O. late of —— in 
the;faid bounty, yeoman, for the felontouſly taking an rer hing | 
away —— the property of —— and in caſe the ſail bill be 2 


a true bill, then f the ſaid A. W. Pall then and 
3 8 


paid 
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 evidente te the jurors. that Pall-paſe un the trial of the ſaid A. 
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Examination. 


juſtice upon ſuſpicion thereof, and the juſtice finds 
upon examination that the priſoner is not guilty 3 yet the 
Juſtice ſhall not diſcharge bim, but he muſt either be bail- 
ed or committed: for it is not fit that a man once arreſted 


7. a felony is committed, and one is brought before 1 
P 


and charged with felony, or ſuſpicion thereof, ſhould be 


delivered upon any man's diſcretion, without farther trial. 
777 33 a T» 
In order to Fhich bail or commitment, the examination 
and information of the parties muſt firſt be taken, aca 
cording to the following ſtatutes: | 
Tuo or more juſtices (1 Q.) or one of the ſaid juſlices, be 
fore they bail a perſon apprehended for felony (if the offence is 
bailable) ſhall take his examination (A) and the information 
(B) of them that bring bim, of the fatt and circumſtances 


thereof, and the. ſame, or as much thereaf as ſhall be material 


to prove the felony, ſhall put in writing; which" examination 
they ball certify (together with the bailment ) at the-next. gene- 
ral gaol delivery, to be holden within the limits of their com- 
miſſion. 1 & 2 P. & M. c. ig. f 16 Wap 79 14 
And they ſhall have power to bind hy recagnixance (C) a 
ſuch as do declare any thing material to prove the offence, ts. 


appear at the next general gaal delivery, to be holdem toithin the - 


county where the trial ſpall be, then and there to give evidence 
againſi the party; and ſhall certify ſuch recoguizance in like 
„ | 1 85 1 
And if they end in any thing herein, they foals be fined Ly 
the juſticis of gaol drlivery. id 1, 

In like manner, where the perſon is not bailed; but commit- 
ted 10 ward, the juſtice ar ju/'ices who commit him, ſhall before 
fuch commitment, take the lite examination. aid in or mation, 
and ſhall pnt the fame in writing within tus days of th id 


examination, and ſhall in lite manner bind over the uitugſſes; 


end certify the twhole as above. 2 & 3 Þ. & M. c. 10. 
Sball take his examination] And in order thereunto, if 
by ſome reaſonable occaſion, the juſtice cannot at the re- 
turn of the warrant take the examination, he may by word 
76k ll on. of 


/ 
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of mouth command 


the conſtable or any other perſon, to 


detain in cuſtody: the priſoner till the next day, and then 
to bring him before the juſtice, for farther examination. 


And this detainer is juſtifiable by the conſtable or any 


other perſon, without ſhewing the particular cauſe for 


which he was to be examined, or any warrant in writing, 
. $85. EEE, „ 
But the time of the detainer muſt be no longer than is 
neceſſary for ſuch purpoſe; for which it is ſaid, that the 
ſpace of three days is a reaſonable time. 2 Haw. 119. 
But the examination of the perſon accuſed, ought not 
to be upon oath. 1 H. H. 585. „ 
But if upon his examination he ſhall confeſs the mat- 
ter, it ſha]l not be amiſs that he ſubſcribe his name, or 
mark to it. Dalt. c. 164, 5 | 


Which examination being voluntary; and ſworrf by the 


— Juſtice: or his clerk to be truly taken, may be given in 


evidence againſt the party confeſſing, but not againſt 
others. 1 H. H. 585, 2 Haw. 429. . 
Information of them that bring him] Or of other witneſſes, 
whom the juſtice may bring before him by his warrant (D) 
for that purpoſe, 1 H. H. 586. Dalt. c. 164. : 


And this information muſt be upon oath. Dall. c. 


1777 VET | 
And therefore if a Quaker is witneſs, his affirmation 
muſt not be taken in this caſe; for by the 7 & 8 M. c. 
34. / 36. it is provided, that no Quaker ſhall be exami- 
ned for or againſt any perſon in any criminal cauſe, un- 
eis benen enn 8 
And the ſaid information being upon the trial ſworn to 
be truly taken, by the juſtice or his clerk, may be given 
in evidence againſt the priſoner, if the witneſſes be dead 
and not able to travel. 1 H. H. 586. | 


Or as much theres as ſhall be material to prove the felmy] 
Vet it ſeemeth alſo juſt-and right, that the juſtices who 
take information againſt a felon, or -perſon ſuſpected of 
felony, ſhould take arid certify as well ſuch information, 

proof, and evidence, as goeth to the acquittal or clearing 

of the priſoner, as ſuch as maketh againſt the priſoner: 
for ſuch information, evidence, or proof ſo taken, is only 

to inform the king and his juſtices of the truch of the 
matter. © Dale. c. 165. „%% os ag 

' Shall certify at the next gaol delivery] And yet for petty 

farcenies, 12 ſmall felonies, ihe olforiders SR: be tried at 
the quarter ſeflions, and the examinations and informi- 

tions may be certified thither. Dall. c. 16. Te 


* 


hs bobden within the be en of their commiſſion}, And yet 


ee taken by juſtices. of the peace in one coun- 
ty, may be by them certified in another county, and 


there 1 and given in ee in de priſoner. 


Dali. Co 164. - 


To bind by recogni zone] And upon refuſa} may commit 
| the perſon refuſing. 


H. 586. 
And the parties ** ought to be bound, not only 


| to give evidence, but alſo to — a bill of indiQment 
2 the priſoner, Dalt. c. 164. | of 


A. Examination of a felon, 


Weſtmorland, | HE examination 6 A. O. of od N 5 


yeoman, taken before me Henry Chay- 


tor, doctor of 10 one of his majgſiys juſtices of the peace for 


the ſaid county [or, in the caſe of bail, — talen before us—— 


two of his majefly's juflices 0 * the peace for the . county, and | 


one of us of the quorum] the —— day of = in be 
year of the reign * — 

The ſaid A. O. being charged before me 1% us) by A. I. 
of yeoman, with the felonious ftealing out of the bouſq 
of the ſaid A. I. at —— on the —— day « dhe fallow- 
ing goods, to wit to the value of — he the ſaid 
A O. 1 his examination now taken oor! me lor, wks cane 


B. ban of a eb. HE 


Weſtmorland, HE infarmation of A. T. of « —— ö 


yeoman, taken _— oath before me ¶ as 
W 


© Recognizance to give evidence. 


% 


Weſtmorland, | E et HR that on tbͤ⁊Äöͤ)⸗ 


in the hear of 


the reign of —— A. 7 e ce, e. yeo- 
man, did come before me Henry Chaytor, doctor of laws, 


one of the juſlices 7 our ſaid lord oF, = ** ned ta keep the | 


peace in the ſaid county, and did acknowledg —＋ to Gren to 


our ſaid lord the king ten pounds « — 
Britain, under condition, that if be ſball Ie appear = 


ire the juſtices of our ſaid lird the king, at 2 next 2 
quarter in 


/ of the peace or, gaol delivery] to be ht 
and for t ng aid county, then and there to giue evidence in he- 


| . lag our 2 lord the king, againſi A. O. late of ——— 
1 


eing n re of felony, is now committed 


1% 


50 


M 


 Excindin 


t the gaol of our faiglord the king ii fd nay, th 
ane #0 be void, others ata ce. 


Or thus, we prefer a bill of imd 


evidence. 


| Weſtmorland. JE i: remembred, that on 1b a 


| | U r 
. I. of — in the ſaid county, yeoman, per- 
Jonally came before me Henry Choytor, doctor of 'f laws, — 
of the juſticet of our ſaid lord the king, affigned'to 
peace in the ſaid county, and acknowledged himſelf to owe - 
our ſaid lord the king, the ſum of of good and laws 
Ful money of Great ritain; to 15 made and levied of hisgoads 
and chattels, lands and tenements, to the uſe of our 22 lord 


the king, his heirs and ſucceſſors, * be the Vil, 4. 1 5 fail 
a A 


in the condition indorſed. 


' The. condition of the within written recognRRance ir f. is 

that whereas one A. O. late of . was this. 1 day 
brought befare the - Juſtice within mentioned hy. the within boun- 
den A. L. and was by: him charged with th? Feloritous taking | 
and carrying away of the goods of him the ſaid A. I. 


and thereupon was committed by the ſaid juſtice to the common 


gaol in and.for the ſaid county: © therefore he the ſaid A. I. 
Hall and do at the next general quarter ſeſſions of the peace or, 


gaol delivery] to. be holden in and for th ſaid county, grefer 


er cauſe to be preferred, one bill of indiftment of the ſaid fili. 
ny againſi the ſaid A. O. and ſhall then alſo give evidenca 
there concerning the ſame, as well to the jurors, that ſhall then 
Inquire 7 the ſaid felony, as alſo to them that ſhall paſs upon 

the trial of the ſaid A. O. that then the faid recognizance 23 


* void, 5 e 4 to fland i in Full force for the king. 


'D. Warrant for a Witneſs, „ 
Weſtmorland. 5 To the conſtable „ 


HE RE AS oath hath been made before me' — 
one of his majeſly's juſtices of the peace in and for the 


Haid county, by A. I. of ——— yeoman, that he the ſaid A. I. 
was lately robbed at — and that he hath good cauſe to believe - 


that A. W. F. is a material witneſs to prove by whom 


the ſaid robbery was its} Theſe are therefore to require * 
you to cauſe the ſaid A. I. forthwith to come before me, to give 


fach information and evidence as he knoweth concerning the ſaid 
offence, that Juch' further proweding may be had therein, at ie 
the law dath appertain. Given under my hand and feal & 
— inthe ſaid county, the . day of mn 


Here endeth the Firsp VoLUME. 


